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3awuTa rpaxnjaHckux npas

AHHOTauus. B ctatbe paccmaTpuBaeTcsl CynebHbli MOpPsSOOK 3alMTbl FpaXkOaHCKUX Mpas,
aHaNM3MpPyTCS OCHOBHbIE CMOCOObl 3alWMTbl FpaXkAaHCKMX MpaBs, MNPeayCMOTPEHHbIe FpaXXAaHCKUM
3aKoHOJaTeNbCTBOM. ABTOPOM PackKpbiThl OCHOBHbIe Mpobnembl B Bbibope cnocoba 3awwmTbl rpax aaHcKux
npaB, a TakXe ykasaHbl OCHOBHbIe HeAOCTaTKV B AeSTENbHOCTU CyOOB, MPensTCTBYyOWNe 3P PEKTUBHOW
3alWmTe rpaxaaHckux npas B cyaebHOM nopsake.
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PROTECTION OF CIVIL RIGHTS

Abstract. The article considers protection of civil rights, analyzes basic methods of protection of civil
rights in legislation. The author covers the main issues in choosing a methods of protection of civil rights,
and identifies the main shortcomings in the operation of the courts that hinder the effective juridically
protection of civil rights.
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KoHcTutyums P® [1] npoBoarnacuna npaesa u cBobonbl 4YenoBeka W rpaxaaHuHa BbiCWei
LEHHOCTbIO B rOCyHapCTBEe W rapaHTupoBana wux npasoByld 3awmTty. COOTBETCTBEHHO rOCYyIApPCTBO
06513aHO co3paTh 3P PEKTNBHO paboTalolyo CUCTEMY NPaBOBbIX CPEACTB U MEXAHWM3MOB, HaMNPaBIEeHHbIX
Ha 3awuTy CyObekTMBHbIX rpaXOaHCKUX npaB 4enoBeka W rpaxpaHuHa. OgHWMM M3 TakuWx CPEeAcTB
aBnseTcs cynebHas 3awmuta rpaxnaHckmx npae NOCPeACcTBOM 0bpalleHns B Cy C MUICKOM UK 3asiBNEHUEM.

3awuta rpaxaoaHckux npae — 3TO nencrens rocynapCTBeHHbIX OpraHoB, rpaxmnaH 1 lopunanyecknx
nuu nNo npenynpexXxageHnto HapyweHnsa nnm BOCCTAHOBNEHUIO HAPYWeEHHbIX npaB, OXpaHAeMblX 3aKOHOM,
CI'IOCOéElMI/I, yCTaHOBNEHHbIMW 3aKOHaMMW.

KoHcTutyums P® B cT. 46 rapaHTupoBana KaxnoMy YeNnoBeKy U rpaxdaHunHy cynebHyto 3awnTty ero
npas n ceoboa. CynebHas 3awmTa rpaxnaHckmx npas npegycmoTpeHa n B 1. 11 paxaaHckoro kogekca
Pd [2], koTopas ycTaHaBnMBaeT, 4YTO 3awWwmTa HapyWweHHbIX WAM OCMOPEHHbIX rpaXaaHCKMX npas
ocywecTBnseT B COOTBETCTBMM C MOABEOOMCTBEHHOCTbIO [Jen, YCTaHOBNEHHOW MpouecCyanbHbIM
3aKOHOJATENbCTBOM, Cy [, apOMTpaXXHbIA Cyn v TPETERCKNA cya.

|/|HCTVITYT 3aWnTbl rpaxgaHCckMxX rpas SABMASETCH BaXHEWWWUM WMHCTUTYTOM rpaXOdaHCKoro npasa.
Llenbto 3awmthol rpa>XXoaHckoro nmnpaea sABsA€TCA BOCCTAHOB/IEHWE HOPManbHOro, XxXenaemoro ans
CY6'beKTa, 06paTI/IBLUGFOC$| 3a 3alMTol CBOEro npaea, obuiectsa unm rocynapcrtea xon peanunsaunn npas



3a c4eT YCTAaHOBJIEHHbIX HOPMATUBHbLIM MPaBOBbIM AKTOM NN JOTOBOPOM JencTeuni npasoHapywnuTens.

OcCHOBHOW MeTO[ 3aWnTbl Cy6 bEKTUBHOIO NPaBa — PACCMOTPEHME U paspelleHne rpax aaHcKnx oen
B NOpsiAKe rpaxaaHCcKoro CyaonponsBoACTBa.

"paxbaHckoe Cynonpov3BOACTBO OCYWECTBNSAETCA Cyaamun obwel pucavkumm n apbutpaxHoiMu
cynamu.

Cuctema cypos B P® onpepensetca KoHctutyumen P® un depepanbHbiM KOHCTUTYLMOHHBIM
3akoHoM «O cynebHoii cucteme PP » [5]. B cooTBETCTBUM C YyKa3aHHbIM 3aKOHOAATEIbHbIM aKTOM cUcTeMa
cynoB P® BkntoyaeT B cebs penepanbHbie Cyapl, KOHCTUTYLMOHHbIE (YCTaBHbIE) CyAbl M MAPOBbIE CyAbM
cybbektoB PP. K chepepanbHbiM cynam oTHocaTcs: KoHCTUTyumoHHbin Cyn P®; BepxosHbii Cyn P®;
BEPXOBHble Cylbl pecnybnuk, kpaesble U 06nacTHble cylbl, Cyabl FOPOLOB (oefepanbHOro 3Ha4YeHus, cyabl
aBTOHOMHOI 06n1acT U aBTOHOMHBIX OKPYrOB, PaiOHHbIE Cylbl, BOEHHbIE 1 Crneunann3npoBaHHbie Ccyabl,
cocTaBnsiowmMe CcuUCTeMy cynoB obweln topucaukumm; apbutpaxHble cyabl OKpPYyroB, apbuTpaxHble
anennsiuMoHHble cyabl, apbuTpaxHble cynbl cybbekToB PP 1 cneumannsvmpoBaHHble apbutpaxHble cyabl,
CoCTaBnswWmMe cuctemy enepanbHbliXx apbUTpaxHblx CyLOB.

K cynam cy6bekToB PD OTHOCSTCS: KOHCTUTYUMOHHbIE (YCTaBHble) cyapl cybbekToB PP, MmpoBble
CyIbu, SBNSAOWMECS CyabsMun 0bLwei opucamkumm cybbekto PP,

Pa3nnyHble kateropmu gen pacnpenensioTcs Mexay cyaamu obuwer pucamkumm n apbutpaxxHolMm
cylamu, paccmaTtpuBalowWnMn NpaBoBble CMOPbl B Npenenax CBOE KOMMEeTEeHUMWU, B 3aBUCUMOCTM OT UX
NoABeOMCTBEHHOCTM.

Tak, B COOTBETCTBUM CO CT. 27 ApbuTpaxHoro npoueccyanbHoro kogekca P® [3] apbutpaxHomy
cyny noaBeJOMCTBEHHbI Aena no 9KOHOMMYECKMM Cropam U gpyrue nena, CBA3aHHble C OCYWeCTBNEHNEM
NpeanpMHUMAaTENbCKOM N UHO SKOHOMUYECKOWN AESTENBHOCTMW.

ApbutpaxHble Cyobl paspelwarT 3KOHOMUYECKME CMOPbI 1 paccMaTpuBaloT UHbIe Aena C yYacTuem
opraHu3aunii, ABAAIOWNXCS KPUONYECKMMIN NuLaMn, rpaxbaH, oCywecTBASIOWNX NpeanpuHNMaTenbCckyto
nesatenbHocTb 6e3 o00pas3oBaHWs OPUMAMYECKOrO nuMua WM MMEeloWwWx CcTaTyc WHAMBUAYaNbHOrO
npeanpuHuMaTens, NpnobpeTeHHbI B yCTAHOBNIEHHOM 3aKOHOM NOpsSAKe, a B Cnyyasx, npeayCMOTPEHHbIX
AMNK P® un uHbIMM dbefepanbHbiMM 3akoHamu, ¢ yyactmem Poccuiickoin Penepaunm, ee cyObeKTOB,
MyHMLMNaNbHbIX 06pa3oBaHuiA, rocynapCTBEHHbIX OPraHoB, OPraHOB MECTHOrO CaMOyMpaBfEHWs, WHbIX
OpraHoB, AOMXHOCTHbIX N1L, 06pasoBaHWii, He MMElWMX cTaTyca IopUMANYECKOro nmua, 1 rpax.aaH, He
nMetowwmx cTaTyca MHAMBNEYanbHOro npeanpuHuMaTens.

Cratbs 33 AMNK P® npenycmatpuBaeT crneuuanbHyto NOABEAOMCTBEHHOCTb Aen apbuTpaXHbiM
cynam:

® 0 HecoCTosATeNbHOCTU (BaHKPOTCTBE);

® 0 KOpNopaTmMBHLIM CriopaM (CBA3aHHbIM C CO34aHMEM OPUONYECKOr0 Nuua, ynpaBieHUeM um nunu
Yy4acTUEM B IOPMONYECKOM NULE);

e o cropaMm 06 o0TKase B rOCYOAPCTBEHHON perucTpaunn, YKIOHEHUM OT ToCyaapCTBEHHOW
perncTpaumm puanyecknx nuu 1 nHaMesnayanbHblx npeanpuHuMaTtenen;

® [0 Cnopam, BbiTEKaKWNM N3 0eATENbHOCTM AENO3NTAPMEB, CBA3AHHOW C Y4ETOM MpaB Ha akuum u
WHble LUEeHHble ByMarn n ¢ oCylecTBNEHNEM NPEeAYCMOTPEHHbIX dheaepanbHbiM 3aKOHOM UHbIX NpaB
n obsi3aHHOCTE;

® 0 crnopam, BbiTEKAIOWUM K3 OEATENbHOCTM FOCYdapPCTBEHHbIX KOPNopaunin U CBA3AHHbIM C WX
NPaBoBbIM MONOXEHNEM, TMOPAOKOM YMpaBfeHWs UMW, WX CO3[4aHUEM, peopraHu3aumnen,
NUKBUIALMEN, OpraHmsaumnen n NoTHOMOYNAMMN NX OPraHOB, OTBETCTBEHHOCTLIO NNL, BXOAALWMX B NX
opraHbi;



® M0 crnopam O 3aluTe WHTENNeKTyalbHbIX MpaB C y4YacTUeM OpraHu3aunii, OCYLEeCTBASAWNX
KOJNINIEKTUBHOE ynpaB/ieHne aBTOPCKMMU 1N CMEXHbIMUY NpasaMun, a TakXe rno cropam, OTHECEHHbIM K
noacynHocTu Cyaa no MHTeNneKkTyanbHbIM Npasam;

® 0 3awuTe [enoBOW penyTtaumm B cdoepe MpeanpuHMMartenbckol U MHOM  3KOHOMUYECKOWN
nesaTenbHoOCTY;

® UVHble dena, BO3HUKawWme npu OCYWEeCTBAEHUN NpeanpuHUMaTeNibCKOA M UHOW 3KOHOMUYECKOWN
OesATeNnbHOCTHY, B CyYasx, NpeayCMOTPEHHbIX hefepanbHbiM 3aKOHOM.

Cratbsa 22 ['paxnpaHcKoro npoueccyanbHoro kogekca P®d [4] onpenenseT noABeAOMCTBEHHOCTb
rpaxkgaHckux gen cymam obweli opucoukumm. B coOTBETCTBMM C yKa3aHHOW cTaTbel cybl obwei
IopMCaOMKLMN paccMaTpumBalT U paspellatoT:

® 1ICKOBble Aena C yyaCcTMeM rpaxgaH, opraHusauuii, opraHoB rocynapCTBEHHOW BnacTtu, OpraHos
MECTHOr0 CaMOynpaBfieHNsi O 3alMTe HapyLWeEHHbIX WM ocnapMBaeMblx npas, cBoOOL M 3aKOHHbIX
WHTEpPecoB, MO Cnopam, BO3HUKAKWWM W3 TPaxXOaHCKUX, CEMENVHbIX, TPYOOBbIX, >XWUIULHbIX,
3eMefibHbIX, 3KONOrMYEeCKUX N UHbIX NPaBOOTHOLWEHWIA,

e nena no TpeboBaHUSIM, OCHOBAHHbIM Ha HOTapuanbHO YOOCTOBEPEHHOW caenke, Ha caenke
COBEPLIUEHHOW B NPOCTOM NMUCbMEHHON POPME, O B3bICKAHUWN aJIMMEHTOB Ha HECOBEPLEHHOJIETHUX
IeTel, 0 B3biCKaHWM C rpaxaH HeJOMMOK No Hanoram, céopam n nHbIM 0653aTeNbHbIM NaaTexam,
O B3biCKAHMN HeBbiNNaYeHHOW pPaboTHUKY 3apaboTHOW nnaTtbl, OEHEXHOW KOoMMneHcauun 3a
HapyweHue paboTonateneM yYCTAHOBNEHHOro cpoka Bbinnatbl 3apaboTHOW nnatel M T. M.,
paspelaemble B NopsaKe NpMKasHoro npon3BoAcCTBa;

e nena, BO3HMKalWMe 13 ny6nnyHbiX NPaBOOTHOWEHWA: 06 ocnapuBaHWM HOPMAaTMBHbLIX MPaBOBbLIX
aKkTOB MOJIHOCTbID UAWM B 4YacTu, 06 ocnapuBaHWn PeleHuin n OeincTenini (besneincTemsl) opraHoB
rocygapCTBEHHOMW  BfaCTW, OPraHoB  MECTHOro  camoyrnpasneHus,  OOMIXKHOCTHbIX  nuu,
rocynapCTBEHHbIX M MyHULUMNANbHbBIX CRyXalmx, 0 3awmte m3bupartenbHbiX NpaB WAX npaBa Ha
yyactme B pedepeHayme rpaxgaH Pd, 06 yctaHoBNeHMU, NpOANeHMM, JOCPOYHOM MpeKkpalleHnm
aAMUHUCTPATMBHOrO Haa3opa U MHble Aena, BO3HMKamowWwme 13 ny6 anmyHbiX NPaBoOTHOWEHWIA;

e nena ocoboro npomssoncTBa: 06 ycTaHOBNEHWM (PAKTOB, MMEIWMX IOPUOMYECKOE 3HaYeHue, 06
yCbIHOBNEHUM (yooyepeHun) pebeHka, 0 Npu3HaHMK rpaxgaHvHa 6e3BeCTHO OTCYTCTBYOWUM UK
06 00bsiBNEHUM rpaxpaHuHa ymepwum, o6 orpaHuYyeHun [eecnocobHOCTM rpaxniaHuHa, O
NnpW3HaHum rpaxgaHvHa HeLeecrnoCobHbIM, 06  orpaHunyeHun nnum o} NnUweHnn
HecoBeplleHHoNeTHero B Bo3pacTte OT 14 no 18 neT npaBa CaMOCTOATENIbHO pacrnopsXarbcs
cBoMMM  goxodamu, 06 OODBSBNEHWM HECOBEPWEHHONEeTHEro MOMHOCTbI  OeeCrnoCOobHbIM
(amaHcunaumm), 0 NPU3HAHMN OBUXUMOI Bewmn 6eCX039MHOM U NPU3HAHUK NpaBa MyHULMNANbHOW
COBCTBEHHOCTM Ha OECcX03siiHYyI0 HEeOBMXMMYI0 Belb, O BOCCTAHOBNEHWM MpaB MO yTpayYeHHbIM
LeHHbIM OymMaram Ha npenbsBUMTENS WAM OPAEPHbIM LEHHbIM Oymaram, O rocnvtannsauuu
rpaxgaHvHa B MeIMUMHCKYIO OpraHvMsauuvio, OKasblBatowWylo MCMXMaTpuyeckyio MnoMowb B
CTaUMOHapHbIX YCNoBMSAX, B HeLOOPOBO/IbHOM MOPSAKE U MNCUXMATPUYECKOM OCBMAETENbCTBOBAHMM
B HenobpoBONbHOM MOPSAKE, O BHECEHWMM WCNPaBNEHUA WNW WU3MEHEHWIA B 3anncyu akToB
rpaxJaHCKOro COCTOSIHUSI, MO 3asiBIEHUSIM O COBEPLWEHHbIX HOTapuanbHbIX AeACTBUSIX unum 06
OoTKaze B WX COBEPWEHUN, MO 3asBNEHWSAM O BOCCTAHOBNEHUN YyTpayeHHOro cynebHoro
npov3BOLCTBa;

e nena o6 ocnapuBaHWM peweHuidi TPeTenckux CynoB M O BblOAaye WCMONHUTENbHbIX NIUCTOB Ha
NPUHYANTENIbHOE UCMONHEHWE PEWEHNA TPETEeNCKUX CyOO0B;

e Jena O NpU3HaHUM ¥ NPUBEAEHUM B UCMNOJSIHEHWE PELWEHUA MHOCTPaHHbIX CYOOB WU MHOCTPAHHbIX
apbuTpaxHbix peweHni.

Ecnun rpaxgaHunH wunnn punon4yeckoe nnMuo npenbsaBndaloT Tpe6OBaHI/|$|, noaoseagoMCTBeEHHbIE U
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apbuTpaxHbiM cynam, M cyoam obuwei opucOMKUMW, TO OHW [HONXHbl ObiTb pasgeneHbl, a npwu
HEBO3MOXHOCTM TaKoro pasfeneHuns 3Tu nckosble TpebosaHus OynyT paccMmaTpuBaTbCsl CyaoM obuwen
topucavkumm. Takumu TpeboBaHMAMU, HanpuMep, MoryT 6biTb TpeboBaHWs akumoHepa — PU3NYECKOro
nvua K akUuMoHepHOMY 06LecTBy M OCHOBbBIBAKOWMECS U HA KOPMOPATMBHBIX, U Ha TPYLOBbLIX OTHOLWEHUSX
(paboTHKK — akumoHep). Mo obweMy npasuny, Te rpaxaaHCKO-NPaBOBbIE CMOPbI, KOTOPbIE HE OTHECEHDI K
noJBeIOMCTBEHHOCTM apbUTPakHbiX CyA0B, OTHOCSTCA K KOMMNETEHUMM CyA0B 06LWen opucamKumn.

CynebHblli mops ook 3awnTbl Npaea Hanbonee agekBaTeH COBPEMEHHOMY COCTOSIHUIO rpaka4aHCKoro
obopoTa 1 cneundrke rpaxaaHckux npasooTHoweHuin. CynebHoe peleHne, BoIHECEHHOE B pe3ynbTaTe
PacCMOTPEHNS UCKa WX 3asiBNEHUSI CyJOM C y4eTOM chOopMUpOBaBLWeics u anpobupoBaHHOR cynebHolk
NpPakTUKK, NOcCne BCTYMNNEHWS B 3aKOHHYKD CWYy CTAHOBWUTCS BaXHbIM (PaAKTOPOM, OKa3blBaKOLWUM
NONOXMWTENbHOE BNUSAHME, KaK Ha Pa3BUTUE KOHKPETHOrO rpa>KAaHCKOro MpPaBOOTHOWEHUSA, Tak U Ha
ocyllecTBNeHNe Bcero rpaxmgaHckoro obopota [9, C. 91]. Bo3byxoeHne OesiTeNbHOCTM cyda no 3awmTte
Cy6beKTMBHbBIX FpaxAaHCKUX MpaB OCyWecTBASieTCS Ha OCHoBe ucka. Mck cumTaetcs OOHMM U3 caMblX
COBEpLIEHHbIX CPEACTB 3aWmnThl CyObeKTMBHOIo Npasa, KOTOPOE HAPYLIEHO UM OCTIOPEHO.

Mpw obpalleHun B cyn WUCTeL B UCKE MW 3asiBNEHWM OONXEH Ha3BaTb Cnocob 3awuTbl npasa U
HOPMY 3aKOHa, KOTOPOW YCTaHOB/IEH COOTBETCTBYOWMIA CNOCob.

Moa cnocobamu 3awmWTbl rpaxAaHCKMX MpaB MOHUMAKOTCA Mepbl MPUHYOMTENbHOrO XapakTtepa,
YCTaHOB/IEHHbIE B 3aKOHE, C MOMOLWbK KOTOPbIX OCYWECTBASETCS BOCCTAHOBNEHWE KOHKPETHOMO
HapyLWeHHOro Nan ocnaprnesaemMoro npasa.

Cratbs 12 [paxnpaHckoro komekca P®d copepXxut cnegytowme cnocobbl 3alwmTbl rpaxaaHCcKmx
npas:

® Mpu3HaHue npasa;

® BOCCTaHOBJ/IEHME MONIOXEHMWS, CYWEeCTBOBaBWEro OO0 HapyleHuUs rnpasa, U npecevyeHne OelCTBUN,
HapyLlwalowmx Npaso Uan co3jarolmnx yrposy ero HapylweHus,;

® Mpu3HaHMe OCMNOPMMOM  COENKN HeOeWCTBUTENbHOW WU MNPUMEHeHWe NOoCneacTenini  ee
HeOencTBUTENbHOCTU, NPUMEHEHWEe NOCNeACTBNA HEOENCTBUTENbHOCTN HAYTOXHOW COEeNKN;

® Mpu3HaHMe HeJeNCTBUTENIbHbIM akTa rocyfapCTBEHHOrO opraHa WAnM opraHa MeCTHOro
camoynpaBneHuns;

® MpUCYXOEeHWe K UCMONHEHNIO 06513aHHOCTY B HATYpPE;

® BO3MeLLEHNE YObITKOB:

® KOMIMEeHcauus MopanbHOro spena;

® [pekpaleHne nam UsMeHeHne NPaBoOTHOLWEHNS;

® HerpuMeHeHue CyOOM akTa rocyfnapCTBEHHOrO opraHa WMnu opraHa MecTHOro camoynpasfieHus,
NPOTMBOPEYalLEero 3akKoHy, U gpyrue cnocobbl.

MepeyeHb ycTaHoBNEeHHbIX [paxpaHckuMm komekca P® cnocoboB 3awmTbl rpaxnaHckuMx npas
ABNSETCS OTKPbITbIM. AHANM3MPys rpaXx.OaHCKOe 3aKOHOAATeNbCTBO M CynebHyl npakTuKy, MOXHO
BbIOENWUTb U UHble cnocobbl 3aWnThl rpaxaHckux npas. OgHako nobol cnocob 3awmThbl FpaxaaHcKkoro
npaBa AoNXeH ObiTb OCHOBaH Ha 3akoHe. Cypnbl ykasblBalOT, 4YTO WMCMONb30BaHME CMOCOOOB 3alWUThI
npasa, He ykasaHHbIX B cT. 12 'K P®, gonyckaeTcs TONbKO NPW HANM4YMn NpsiIMOro ykasaHus B 3akoHe [7].
Tak, HanpuMmep, B cOOTBETCTBMM cO CT. 152 Mpax aaHckoro koaekca P® cnocobom 3awmTy rpaxaaHckoro
npaBsa B cynebHoM nopsioke siBnsieTcs TpeboBaHme 06 ONpOBEPXEHMM MOpOYALMX YeCTb, AOCTOUHCTBO
NN OenoBylo penyTauunio rpaxaaHnHa cBedeHun.

NIn6o MoxHO m3bpaTb cnocob 3awmTbl Npasa B CyneOHOM Nopsake, OCHOBAaHHbIA HA OOHOM M3 Tex
cnocoboB, KoTopble nepeuncneHbl B cT. 12 [MpaxnpaHckoro komekca P®. Hanpumep, B OeACTBYHOWMX
HopmMax [paxpaHckoro kogekca P® He npelycMOTpeHO MpaBo LABHOCTHOrO Bnafenbua notpebosaTtb
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npu3HaHns ero cobctBeHHNKoM. OoHaKo B COOTBETCTBUM C nocTaHoBneHnem MneHyma BepxosHoro Cyna
P® o1 29.04.2010 Ne 10 [6] BO3MOXHOCTb 0bpalleHns B Cy C UCKOM O MPU3HAHMKU npaea COOCTBEHHOCTU
B cuny nprobpeTatenbHOW OAaBHOCTU BbiTekaeT n3 ctateit 11 n 12 MpaxgaHckoro kogekca P®, cornacHo
KOTOPbIM 3awmTa rpax,aaHckux npas OCYWeCTBASETCS cyAaMmun nyTtem npusHaHus npasa. [losToMmy nuuo,
cumTallee, YTO OHO CTano COOCTBEHHVMKOM WMYyLECTBA B CUMYy OABHOCTM BRaAeHWs WM, Brnpase
06paTnTbCs B CyA C UCKOM O MPU3HaHWM 32 HUM npasBa coOCTBEHHOCTW. [py 3TOM OTBETYMKOM MO WCKY O
npu3HaHuM npaea COBCTBEHHOCTW B cuiy npuobpeTtatenbHOn OaBHOCTM OyneT NPeXHUid CoBCTBEHHMK
nmylwecTea.

Cnocob 3awnTbl HapyWeHHOro npaBa MOXeT OblTb BbibpaH MO yCMOTPEHWo rpaxgiaHuHa. OH
CaMOCTOSITENbHO pelwaeT, Kakoh MMEeHHO crnocob 3awuTbl Hanbonee onTMManbHbIM 06pPa30OM CMOXET
obecneunTb 3awnTy ero npae 1 cnocobCTBOBaTb BOCCTAHOBEHWNIO €r0 HapYLWEHHbIX WX OcrnapuBaeMblxX
npas. Boibop cnocoba 3awmTbl Npaea, HanMyime HeobxoaAMMOCTM peann3aumm Takoro npasa, BPEMEHHOI0
nepuvona, korga TakuM MpaBOM Heob6X0AMMO BOCMO/Nb30BATbCS, COBEPWEHWEe NMbO HEeCcoBeplleHne
npoueccyanbHblX OeACTBUIA OCYLLECTBNSIETCA NO YCMOTPEHMIO NCTLA, KOTOPbIA 1 HECET PUCK HACTYyNNeHus
HebnaronpuAaTHbIX NOCNEACTBUNA.

OpHako cynebHasi nMpakTvKa nokasbiBaeT, YTO 3a4acTylo UCTel He MOXeT BbibpaTb aaekBaTHOro
cnocoba 3awnTbl CBOEro npasa unm xe BbibrpaeT cnocob, He yKasaHHbI B 3aKOHE.

Tak, B noctaHoBneHun WecTHaguaToro apbutpaxHoro anennsiuMoHHoro cyma ot 30.07.2014 no
neny Ne A20-565/2014 [8] ykasbiBaeTcsl, YTO WUCTUOM 3asiBieHo TpeboBaHWe O MpU3HaHWUW Aorosopa
3aK/lOYEHHbIM, OAHAKO TakoWl cnocob 3awuTbl HE NPedycMOTPeH HW B 'paxaaHckom kopekce PP, Hu B
Ipyrux 3akoHax. Kpome Toro, ynoBneTBopeHne UCKoBoro TpeboBaHns B 4aHHOM cryyae He npueeno 6bl K
BOCCTAHOBNEHMIO MpaBa WCTUA, HApYWEeHHOro HeucnonHeHvem obsi3atenbcTBa (B AaHHOM cnyyae, no
onnaTte okasaHHbIX ycnyr). dakT 3akfoyeHus norosopa He TpebyeT npuaHaHus ero cynebHbiM akToM,
BOMPOC O 3aK/IIOYEHHOCTU NN HE3aKMTIOYEHHOCTM OOroBopa MOXeT OblTb PACCMOTPEH CyLOM Npu aHannse
cnopa 06 ucnonHeHnm 06a3aTenbLCTB NO TakOMy OOroBopy. B maHHOM cnyyae m3bpaHue HeHaLnexawero
cnocoba 3awmnTbl rpax aaHCKUX Npas NoBEKI0 0Tka3 B yAOBIETBOPEHMMN 3asiBNEHHbIX TPeboBaHWA.

Ha npakTuke B uensx usberaHusi crnyy4aesB oOTKasa B yAOBNETBOPEHUU WCKOBbIX TpeboBaHWUiA Mo
OCHOBaHMSIM U3bpaHusl HeHaanexaluero cnocoba 3awmnTbl UCTLY NPEOOCTaBNeHO NpPaBo B xoae cyaebHoro
pPacCMOTPEHMS €ro WCKOBOrO 3asiBNEHUsl KOPPEKTUPOBaTb CBOW UCKOBble TpeboBaHUS U U3MEHSATb
npeameT ucka. oaToMy, HECMOTPS Ha TO, YTO Cylbl HE AONXHbl CAMOCTOSITENIbHO OMNpeaensaTb cnocob
3alWNTbl HAPYWEHHOro npaga, OHW MOTyT B XO[E€ PacCMOTPEHWs Oena KOCBEeHHbIM 00pa3oM MOBMUSITb Ha
Bbl6GOP UCTLOM cnocoba 3awmnThl ero HapyLWeHHOro npaea.

Ocoboe 3HayeHve ceilyac VMMeeT COBEPLIEHCTBOBAHWE OpraHM3auOHHO-NPaBOBOro MexaHnama
3awWmnThl rpaxaaHckyx npae B cyaebHom nopsake. Ha adppekTMBHOCTL rpax jaHcKoro cyaonpou3BoacTBa
OKasblBaloT BANSAHWE MHOrvMe (PakTopbl: HejocTaToyHas MaTtepuanbHO-TexHuuyeckas obecneyeHHOCTb
CYyIOB, 3arpy>XeHHOCTb CyLOB (POpManbHbIMU Oenamu, OTCyTCTBME OOWero OOCTyna K O3HAKOMIEHUIO C
cynebHOl MpakTVMKOA B KOHKPETHOM panoHe WAN pervoHe, OAUTENbHbIE CPOKW PacCMOTPEHUs Aden,
OTCYTCTBUE YeTKOW creumanusaumm cybeil no KaTteropuam rpaxpnaHckmx gen, WHopMmaunoHHas
3aKpbITOCTb CynebHO cucTemMbl 1 cyneinckoro coobuiecTBa, PakTMyeckoe OOMUHMPOBAHWE WMHTEPEeCcOoB
rocynapcTea Hag MHTepecamy rpaxaaHunHa, CNoXHOCTb CcyaebHbix npoueayp, HEMCNOonHeHue cynebHbix
peweHwi [10].

B HacToslwee BpeMs NpakTUYeckn Kaxablii rpaxk JaHuH Uam lpuanyeckoe nmuo MoryT obpatutbes B
cyZ4 no noboMy NoBody AN 3aWmnTbl KakK YaCTHbIX, Tak U NyONMYHbIX NpaB, ECIN CYUTAIOT, YTO UX Npasa u
3aKOHHble MHTEpechbl KaknM-nnbo o6pas3oM HapyweHbl. OTO MPUBOAUT K TaKOW cuUTyauuu, Kormna cymbl
3arpyxeHbl genamu, y cyaei HeT nuMmuTa paccMOTpPeHus Oen, CybW He MOryT yAenunTb A0CTaTOYHOe
BHMMaHNe OEeNCTBMTENbHO BaXHbIM Aenam, Tpebywnm onepaTtMBHOro cyaebHoro pacCMoTpeHns m3-3a
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60NbWOro KONMYecTBa ooOpManbHbIX OE.

B aTOM cnyyae kaxeTcs paumMoHasbHbiM OEMOHOMONU3NPOBaTb OesTeNbHOCTb CyHoB, nepenaTb
yacTb [en Ha pacCMOTPeHMe B aOMUHUCTPATMBHOM MOPsSOKE COOTBETCTBYOWMMM —OpraHamu
NCMONHUTENbHOW BNactTh. OTO MO3BONWUT Pa3rpy3nTb Cydbl, a CyObsSM yaenaTb 6onblee BHMMaHue K
enam, HaxoaslMMcsl B X NPOVU3BOACTBE.

Takum 06pa3om, cynebHblii MNOpSOOK 3awwuTbl FPaxAaHCKMX MpaB  SBNSETCS  OOCTaTOYHO
3P PEKTUBHBIM CNOCOOOM MpPeceyeHns HapylWeHUs NpaB 4YenoBeka W rpaxaaHuHa U BOCCTAHOBNEHMS
HapyLWeHHbIX Npas.

CynebHas 3awmTa rpaxpaHckMx MpaB  OCYLECTBNSEeTCs B MNpOLecce  rpaxaaHckoro
CyOOMNpPOu3BOACTBA, KOTOPOE peannayeTcsi cyaamm obwen pucaykumm n apbutpaxxHolM1 cyaamu.

pax.OaHcKoe 3aKoHo4ATenbCTBO MpeldycMaTpuBaeT psd Cnocob0B 3alwmMThl rpaxAaHCKUX npas,
npaso BbiGoOpa KOHKPETHOro crnocoba 3awmnTbl NMPUHALNEXUT NKLy, NpaBa KOTOPOro HapyuweHbl. OgHako
He Bcerga ucTtel obnagaeT OOCTATOYHLIM KONMMYECTBOM 3HaHW B cdpepe MnpaBocyausi, 4ToObl BEPHO
onpenennTb cnocob 3awnTbl CBOEro npaga.

Ins noBblweHNs apEKTUBHOCTM 3alMTbl FPaxAaHCKMX npas B cynebHOM nopsake Heobxoanmo
NOBbIWATb YPOBEHb NPABOBOW KyNbTypbl 1 YCTPAHATb HEJOCTATKN B A€ATENbHOCTN CyAeOHO CUCTEMBI.
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