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AHHoTaums. CTaTbs NOCBSWEHA UCCNENOBAHUIO COOTHOLWEHNS CyAeNCcKOro yCMOTPEHMS 1 cynebHo
NOANTMKU. PackpbliTbl aTanbl U BUAbl CyAEACKOro yCMOTPEHNS

Kaxablh cynps, paspewas npaBoBylo 3amavy, ctankmBaeTcst ¢ npobnemolt ocywecTsneHns Boibopa
MEeXAy HECKONbKUMU MNyTSIMUA PELEeHusi, NpesyCMOTPEHHbIMM 3aKOHOM, OLEeHKM OOCTOSATENbCTB Oena,
BOCMPUSITUS U TONKOBAHUS NPaBoBOi HOpMbl. CyaebHas nonntuka Kak LeneHanpaBneHHas AesiTenbHOCTb
MOXET OCYIECTBNATbCS WCKMIOYATENbHO B cdoepe Cyaeinckoro ycMmoTpeHus. CywHocTu cynebHoi
NONMMTUKM MpUcylle Cydeickoe ycMoTpeHue, cynebHasi nonutvka nmeet Mecto BbiTb B Tex rpaHuuax,
B KOTOPbIX CyObekTbl cynebHOW MONMTUKM HadeneHbl MNONHOMOY/EeM COOCTBEHHOrO YCMOTPEHMS,
BO3MOXXHOCTbO BbIBOpa No BONpocam, UMEIOWMUM NPaBOBOE 3HAYEHME.

TecHas cBA3b CyOeinckoro yCMOTPeHUs 1 cynebHOM NONUTUKK MO3BONSET HEKOTOPBLIM NpaBoBeLaM
OTOXIECTBNSATb 3TW NOHSTUSA, HO UX NONHOE OTOXAECTBNEHNE HeJONyCTUMO, Tak Kak cynebHas nonvtumka
N cyneickoe ycMoTpeHue, Byyyum TECHO B3aVMOCBSI3aHHbIMU KaTEropusiMy, UMEKT rpaHn OTrpaHnYeHus.
Cynelickoe yCMOTpPEHUe NpuUCyLLe BCel MHCTUTYLMOHANbHOW

cucteme cypnebHoO Bnactu, B TO BPEMS, Kak MOSIHOMOYMEM (POPMMPOBAHWUS CynebHOM MONMTUKK
HafeneHbl NULWb BbICWIME CYyIbl.

B atoM acnekTte cynebHasi nonuMtuka ¢OOpMUPYeTCs WUCKNIOYUMTENBHO B paMkKax OKOHYaTeNlbHOro
CyLencKkoro ycMoTpeHns — B cyaebHbIX akTax BbiCWwMX cynoB. [leno B ToM, 4To, No obuemy npasuiy, akTbl
BbICWEro CyAa He nognexar MnepecMoTpy, 3a WCK/IKYEHMEM CNyyYaeB HaNU4YMs HOBbIX WAN BHOBb
OTKpbIBWMXCS  0OCTOSAITENbCTB. TEM  BpeMeHeM, npeaBapuTelbHOEe YCMOTPEHWE MNpUMEeEHsieTcst
HUXecToSwWMMN cyaamn. Ecnn cynebHblii akT, BbIHECEHHbI NOCPEACTBOM NMPUMEHEHWS NPeaBapuTENbHOro
CyLenckoro ycMoTpeHus, He 6bin 06 anoBaH B BbIWECTOSIWYO UHCTAHUMIO U BCTYNWN B 3aKOHHYKO CUNY,
TO B OaAHHOM Cnyyae npenBapuTeNbHOe CyAelckoe YCMOTPeHWe Mo KOHKPEeTHOMY MpaBOBOMY BOMPOCY
He MOXeT paccMmaTtpuBatbCcs B cdoepe cynebHON MONUTUKWM, MOCKONbKY CyAebHble akTbl HUXECTOSLWMX
Cy[OB, BblHECEHHble MOCPEeACTBOM MPUMEHEHUS CYOEeNCKOro YCMOTPEHWUsl, He WMEKT HOPMaTUBHOMO
3HayeHMs (3a WUCK/MOYEHMEM aKTOB aAMWHUCTPATMBHOIO Cyda MO MPU3HAHMIO MOA3aKOHHOro akTa
NpoTMBOpEYaliMM 3akoHy). Bo-BTOpbIX, WM3BECTHO, 4TO NpPMMEHEHWe npaBa — CNOXHbIA npouecc,
COCTOSIWMIA N3 psiAa 3TanoB, B KaX,A0M U3 KOTOPbIX HAIMYECTBYIOT 3NIEMEHTbI CyAEACKOr0 YCMOTPEHNS:

* Ha NepBOM 3Tane npaBoNpPUMEHNTENIbHOIo npouecca Cyneckoro yCMOTpeHUsa npu onpeneneHnn
pakTrnyecknx 06CTOATENbLCTB topnanyeckoro gena,

« Ha BTOPOM 3Tane MpPaBOMPYMEHUTENbHOrO MpoLecca CydencKoro YCMOTPEHUs, rae cyneickoe
YyCMOTPEHME NPOosIBNSIeTCS NMOCPeACTBOM BbiGopa NPaBoBO HOPMbI, MOAIEXallen NPUMEHEHWIO,

* Ha TpeTbeM aTane npaBonpmMeHNTENbHOrro npouecca Cy,El,GI7ICKOFO YCMOTPEHNA — MPWN BblIHECEHUN
peweHnda no wpunagndeckomy neny, kKornoa cyneMCKoe YCMOTpPEHNE MNposaBnsaeTca npu onpegeneHun
topnandeckmnx nocnencTeui, BbITEKaOWNX N3 KOHKpPEeTHOro gena.

Ons npaBunbHOro OOPMMPOBaHMSA CynebHOW MONNTMKM BaXXHOE 3HAYeHUe WMEKT BCe aTansbl
NpaBoONPUMEHNTENbHON AEeATEeNbHOCTM, HanpuMep, MOJHbIA U BCECTOPOHHWUIA cbop OokasaTenbCTs,
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NX NpaBuWfibHAas OuUeHka M Tak Janee, HO cynebHas NonuTMKa CywecTByeT TONbKO B NMPaBOBOW NMIOCKOCTU
NpaBoONPYMEHNTENBHON AeATEeNbHOCTM — BbIOOP NPABOBbLIX HOPM, X TONKOBaHWE, pa3pelleHne NpaBoBbIX
KONNMauii, yctpaHeHve npobenos [2].

B HacToslwee BpeMs cyneirickoe YCMOTPeHMe M3ydaeTcs kak cneumanictamy oblein Teopun npaea,
Tak M NpoueccyanbHOro M MarepuanbHoro npasa. B pamkax peueH3MOHHbIX MOHOrpadouin cyaeickoe
yCcMOTpeHue 6bio NOABEPrHyTO KOMMEKCHOMY aHanuay, OCOOEHHO CO CTOPOHbl CrneuuanucToB
rpaxaHckoro npouecca. B pamkax yronosHoro npouecca 6bii pacCMOTPEH Psia BOMPOCOB, Kacatowmxcs
06WeTeopeTNYEeCKoro 3HaYeHUs YCMOTPEHUs Mpokypopa W cnegosatens. Takxe Bedytcs paboTbl
Nno UCCNenoBaHMIO CyOeiCKOro yCMOTPEHUSI B Cdpepe KOHCTUTYLMOHHOIO CyA0npon3BoACTBa. B yronosHom
npase 0cob0e BHUMaHWe YyOensieTcs PONM CyOenNCKOro YCMOTPEHWsI MpU paspelleHun BOMpPOCOB
Ha3HauYeHUs HakasaHus.

Mo>XHO BblAeNNTb Creayolme Buibl CyAenCcKoro yCMOTPEHUS:

* CyHelickoe YCMOTPeHMe, BO3HMKalOLee Ha OCHOBaHUM OTHOCUTENbHO-0MNPeaeIeHHbIX HOPM,
* CyLelickoe YCMOTPEHMNE, BO3HMKAOLEE Ha OCHOBaHUM aHanorum npasa n 3akoHa,

* CyHelickoe YyCMOTPeHMe, BO3HMKAOLWee Ha OCHOBaHUM OLEHOYHbIX MPaBOBbIX MOHATUN,

* CyLelickoe YCMOTPEHMNE, BO3HMKAOLWEE Ha OCHOBAHUM KONU3NOHHBIX HOPM.

O6cyxpas COOTHOWEHME CynebHOM MONUTUKN U CyOEeACKOro yCMOTPEHWs, cnegyeT MMeTb B BULY,
yTO:

* cynebHas nonutuka oopMMpyeTCs TONMbKO BbICWMMK CyOeOHBIMA MHCTAHUMAMUN NPU NPUMEHEHUN
VMW OKOHYaTENIbHOr0 YCMOTPEHNS, B TO BPEMS, KaK BO3MOXHOCTb MPUMEHEHNS CyOencKoro yCMOTPeHNS
npuUcylle BCEM UHCTaHLMSIM OpraHoB cyaebHon BnacTu (MIHCTUTYUMOHANbHbIA NOAX0L),

* cynebHas MoMTrKa OCYLWECTBASIETCS BbICWIMMA CyAaMu Npyu oOPMUPOBAHMM UMK MO3ULMK MO TEM
BOMpOCaM, UMEIoLMM NPaBOBOE 3HAYEHUE, KOTOpble MMEOT 0OLWEeCTBEHHOE 3HAYeHWe, U AaHHas no3nums
HaxoOuTCsi BHE paMOK KOHKPETHOro Aena, B TO BPEMS, KaK CyAeiickoe YyCMOTPEHME MOXET MMETb MECTO
Ha BCex aTanax NpaBoOMNpPUMEHUTENbHON OessTeNbHOCTU, B TOM 4nicnie — B copepe cbopa OoKa3aTenbcTs
N NX OUEHKM (MpaKTUYecKnii Noaxom).

* Cydeickoe yCMOTPEHMe B pamkax npoueccyanbHol goopMbl — 3TO BO3MOXHOCTb 060CHOBAHHOMO
BblbOpa, CPOPMMPOBAHHOIO HA OCHOBaHMWU OOCTOATENbCTB Aena, NPOMeccroHanbHOro MYPOBO33PEHUS
CyObW U €ro BHyTPEHHero ybexaeHus.

* CyleicKoe YCMOTpeHue, C TOYKWM 3peHns rMbKoCTWM npaBa U ero pasBuTMs, MMEET BaXHOe
LEHHOCTHOe 3HayeHue. B 1o Xe Bpems, Oyayusm pUCKOBAHHOW, a B HEKOTOPbIX CHyvyasx Takxe
HEHOPMMPOBAHHOM 0eAaTenbHOCTbIO, cynenckoe yCMOTpeHune MOXeT cTaTtb NPUYNHON
NpaBoONPUMEHNTENBHON OWNOKK.

* MO WCTOYHWKY BO3HUKHOBEHWS CyLelickoe YCMOTPEHUe KnaccudpmumpyeTcsi Ha: cyleinckoe
YyCMOTPEHMWe, BO3HMKWEE HA OCHOBAHUM OTHOCUTE/IbHO- OMpedeNeHHbIX HOpM), CyAeickoe yCMOTpeHue,
BO3HMKWEE HA OCHOBaHWU KONM3UOHHBIX HOPM, CyLEeACKOe YCMOTPEHWE, BO3HMKIEe Ha OCHOBaHMMU
OLIEHOYHbIX MPABOBLIX MOHATUMA U CyLelickoe YCMOTPEHUE, BO3HUKIIEE HA OCHOBAHUWM aHanoruy npasa
1 3aKoHa.

B Hayke rpaxpaHckoro npoueccyanbHOro npasa nepBble OyHOAMEHTaNbHbIE MPEeanoChinku
nccnegoBaHns siBNeHUst cynebHoOro ycMoTpeHust cospaBanmcb B 60-80-e rr. Mpowsoro CToneTtus:
npaBoMoyMe «MPUHUMaTb, cO0BpasysiCb C KOHKPETHLIMU YCNIOBMSIMU, Takoe PeLleHne No Bonpocam npasa,
BO3MOXHOCTb KOTOPOro BbiTEKaeT U3 06WmMX 1 NMib OTHOCUTENIbHO ONpeneneHHbIX yka3aHuii 3akoHa» [1,
C.10-12].



Cyb6bekT cynebHOro yCMOTpPeHWs, C OJHOW CTOPOHbI, OYEBUAEH, OAHAKO, C APYro — HyXAaeTcs
B LOMOJIHUTENbHBIX XapakTepucTukax, Tak kak augpdoepeHumposaH 1 obnagaet ocobbiM ctatycom. [leno
paspelaeTcs M YCMOTPEHWEe OCYLECTBNSeTCS eAMHONIMYHO MNPOPECCUOHaNbHBIM CyObei, Konnervei
cymew, C TNOOKMOYEHUEM WHCTUTYTa MNPUCAXHbIX 3acemjatenein (B POCCUMICKOM  FpakAaHCKOM
CYLONPON3BOACTBE HE MPUMEHSIIOWETOCS), @ TaKXE OCNOXHSETCS 0COObIM MHEHUEM CYbW.

CoBpeMeHHasl OueHKa KONNernanbHOCTU MNPOM3BOLACTBA W MPUHATUS pPeWweHus, B TOM 4Yucne
C npuMeHeHneM cynebHOro yCMOTPEeHWsi, HeCcko/nbko NpoTuBopeyrBa. [lpoueccyanbHblii pernameHT,
B paMkax KOTOpPOro peanuayeTtcsi koonepauusi cygeinckoro Tpygna, obecneuymBaeTt MOSIBIEHWE HOBOro
KayecTBa — «KOMOMHUPOBAHHOrO COBOKYMHOrO CyAbW», KONNAervanbHoro pasyma, Bbupatowero B cebs
pPasnuyHble UHTENNEKTbl U XU3HEHHbIE OMbITbl, KOTOPbIA B Bonblel Mepe cnocobeH Ha co3npatenibHoe
TBOpYecTBO. C OpYyroil CTOPOHbI, C YXOLOM OT MNEPCOHMMMKAUMU IOCTULUM HMBENMPYETCS U NNYHas
OTBETCTBEHHOCTb KaXAoro CyipW; NPenrnofioXeHne 3akoHojaTens o ToM, 4To B cynebHoM npouecce
MHEHMEe KaxgOoro W3 cydei vawe npaBuibHO, 4YeM OWWBOYHO, M CyMMa 3TMX MHEHWUI MoBblwaeT
COOTBETCTBYIOIWYO BEPOSITHOCTb, HE BMOJ/IHE OCHOBATE/IbHO: ECNM MPUYMHA OWMOKN B CNOXHOCTU Oena
U B KaKkOM-HWOyab pacnpocTpaHeHHOM Npenpaccylke, TO B BbICWENR CTENEHU BEPOSITHO BUSIHUE 3TUX
PakToOpoB M Ha Apyrux cypeir. Kpome TOro, eOMHONMYHOE OCYLECTBMIEHWE NpPaBOCYOMsl MOBblWAeT
OMepaTUBHOCTb rpaXdaHCKO-NpoLeccyanbHON OOpMbl, YCKOPSET [HOBUXEHME TrpaXAaHCcKkoro gena
1 OKOHYaTENbHbIV Pe3ynbTaT Mo HEMyY, a Takxe obneryaet OCTYN K NPaBOCY auto.

Takum o06pasom, oba Hayana WMeKT HOOCTOMHCTBA W HEOOCTaTkW, rNnaBHOE — pPa3yMHO
rapMoOHM3NpoBaTb COYeTaHWsi 3TWX Hayan, 4tobbl paboTanu [OCTOMHCTBA WM MWUHWMU3MPOBANMUCH
HepocTatku. Knioyesble MNPEeAnochbikKA AONXHbI COCPENOTOYMBATLCS HA OPYruMX «(PPOHTax» — Mpwu
noaoroToeke, oTbope, cneunanu3auuy U MOBbIWEHUN KBanMgUKaUMM Cyoerickoro kopryca, a TakXxe
chopMmpoBaHun nx 0coboi «CTaTyCHOCTU» (HECMEHSEMOCTb, HEMPUKOCHOBEHHOCTb, HOPMa/bHbIE YCNOBUS
cnyx6bl, counanbHy0 KOMOPTHOCTb; CyAbu NoaumHsoTCa Koaekcy cyneickon

3TUKMN).

B nocneoHee BpeMs yCuieHbl rapaHTUU B 4acTW KOHMPNMKTA POACTBEHHbIX MHTepecoB. B pamkax
paccmatpuBaeMoro (Cy6bekTHOro) npedena YCMOTPEHUS CMeunanbHOro BHMMAaHWS  3acnyXuBaet
WHCTUTYT «0COBOr0 MHEHUSI» CydbW: OHO SIBNSIETCS BblipaXXEHWEM NPaBOBOM MO3ULMW CydbW HA OCHOBE
npuHUMNa HEe3aBUCUMOCTW; CMMOMO30M KOMMETEHTHOrO0 W OOKTPMHANbLHOro TO/NKOBaHUS; GasvpyeTcs
Ha oOnpedeneHHbIX paHee COPMYNMPOBaHHbLIX KOHCTPYKUMSX; CrocoBCTBYEeT COBEPLEHCTBOBAHUIO
OOKTPUHbI 1 3akoHopjaTenbcTBa. OnpepeneHHoe BnvsHWEe ocoboe MHeHue CcyObW OKasbiBaeT
“ Ha 06LEeCTBEHHOE MHEHWNE: OLEHKA eMHOrNacHOro cyaebHOro pelweHns n peweHunsi ¢ 0cobbiM MHEHVEM
OyneT c 04eBUOHOCTbIO pa3nuyHoi. MpoueccyanbHoe 3aKOHOAATENbCTBO MO LAHHOMY BOMPOCY MPOLWSO
MyTb OT MOZENM NOJMHON 3aKPLITOCTM K MOJENSIM HEOMNPEAENIEHHOCTM 1 YaCTUYHOW OOCTYMHOCTM.
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