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AHHOTaUMS:

B cratbe paccmatpuBaeTcsi HeoOXOAMMOCTb 3anpeTa Ha YPOBHE IpaAaHCKO-NMPaBOBbIX HOPM
Takoro sBneHmMs kak obxon 3akoHa. B Hel uccnepyetca TepMuH M codepxaHuve obxoda 3akoHa.
NccneposaB MHEHUS LUMBMAWCTOB, aBTOP CTaTbW MPUXOOUT K BbIBOAY O TOM, 4YTO OBHapyXeHue dakrta
obxona 3akoHa B MPABOMPWMEHUTENbHON MNpaKTWKE BCSKWMIA pa3 OaeT TONMYOK K pasBUTUIO MNpaBsa,
HanpaBnsieT 3akoHoAaTenein K YCTpaHeHWI0 HepjocTatkoB M npobenoB B npase. [o uMx ycTpaHeHuUs
pasyMHo ncnonb3osatb 10 ctatbio ["paxgaHckoro kogekca PO.

Kno4yeBble cnoBa: rpaxgaHckoe rnpaso, OCYWECTB/IeHUe paxagaHCckux rnpas, 4ob6p0COBECTHOCTb,
06xon 3akoHa, 3/10ynoTpebrieHne npaBom

CoBpeMeHHble LUMBMANCTbI HEPEOKO 3aJatoTCs BOMPOCOM, HYXHO NN pernameHTnpoBatb 06xon
3aKoHa B MNpaBOBbIX HOopMax. [MoHsATME «0Ox0n 3akoHa», B OT/IMYME OT 3HAYMTENbHOW YacTu OpYyrux
MOHATUA rpaXxnHaHcKoro npaBa, o6napjaeT BecbMa CMYTHbIM COAEPXaHMEM, JIMWEHHbIM SICHbIX
NpencTaBNeHNn O ero puanyeckor KoHcTpykummn. [3] O6xon 3akoHa He CBSi3aH C HapyweHuem
KOHKPETHbIX 3anpeToB, HEBLINOMHEHNEM 0043aHHOCTER, 4YTO XapakTepHO ANS MNpaBOHAPYLWEHUS.
MNpaBoHapylweHne — BUHOBHOE MPOTUBOMpPaBHOEe OOWEeCTBEHHO BpeaHoe AesHue. Ecnn cybbekT
IeicTByeT B pamkax NpenocTaBneHHOro eMy Cy6bekTMBHOro mpasa, MPOTMBOMPABHOCTb Kak OCHOBHOM
lopUOMYECKU MPU3HAK MpaBoHapyweHust otcyTcTeyeT. OaoHako oTpuUaHue NpoTUBOMpaBHOCTM obxoaa
3aKOHa He JaeT OCHOBaHMIA ONS XapakTepPUCTUKU ero Kak noBeieHus npaBoOMEpPHOro, Tak kak nocnegHee
BCerja couuanbHO NonesHo.

JlenaeMm BbIBOO, 4YTO JOaHHbIN (peHOMEeH HYXHO paccMaTtpuBaTtb Kak CaMOCTOSATENbHbIA BUA
npasoBOro noBeneHuns. BoisBneHne aToro npaBoBOro sBfeHNA BO3MOXHO NyTeM OOKTPUHaNnbHOrO,
a TakXxe nocpenctsom cyne6Horo TONKOBAHUA Mpn oUEeHKe XapaKkTepa nencTeuns rpaxmnaH un ropngn4eckunx
NNy No oCywecTBNeHNIoO NnpuHaaneXxauwmx M rpaxX aaHCKmnx npas.

MoHsaTMe «0bx04 3akoHa» MCMONb3yeTCcs, HO He pacKpbliBaeTCcs B codepXaHunm [ pax.naHcKoro
kogekca Poccuitickon ®Pepepauun. OHO ucnonbayeTcsa B rpaxpgaHckoMm npase ®PpaHumu, WcnaHuw,
Ntanun. Paspabotumkyn [epmMaHCKOro rpax.OaHCKoro yrnoxeHuss 1896 roma OTBeprav akTUBHbIE
NPennoXeHns BBECTM B HEFO NMOHATUE «0b6X0A4 3aKoHa», pacLEHUB NocnenHee Kak CAVWKOM onacHoe ans
ctabunbHoCcTU nMpaBoBoro obopota. B MepmaHum noHATUE «06X0n 3akOHa» UCMONb3YyeTCs TONbKO ANs
CynebHON NpPakTUKN MPUMEHUTENbHO K YYEHWIO O TONKOBAHWM MPABOBbIX HOPM MPW BbISBNEHUM LENM
3akoHa. [3]

[o peBontouuM B repMaHosi3blyHOM nuTepatype noa ob6X0OOM 3akoHa MOHUManoch cneaylolee:
"O6x0O0M 3akoHa sBnseTcs obpas [OeMCTBWIA, Hapywalowwin npeanucaHne 3akoHa He MNpsiMo,
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HO NoApbIBAOWMWIA LeNb, Ha OOCTUXEHUE KOTOPOM 3TO NpeanucaHne HanpasneHo«. [4]

KambiwaHckuin B. T1. cuntaet, 4to BkMOuWMB B TekCT [paxpaHckoro kogekca Poccuitckoii
depepauun NOHATUE «06X0L 3aKOHA», HEMb3s 3abbiBaTb, 4TO HOPMbl 3aKOHOB CTABSAT CBOEN BaXHeMNWewn
3apayert OTrpaHnyMTb NPaBOMEPHOE MOBEAEHME OT HEMPAaBOMEPHOro, MPOBECTM MEeXOY HUMWU 4YEeTKYH
rpaHuLy. 3aKkoOH MOXHO UCMOMHUTbL, MPUMEHNTb, HAPYLWNTb M 3aKOHOM MOXHO 310ynoTpebuTb, HO 060ATK
3aKOH, He Hapylas ero, HEBO3MOXHO.

KambiwaHckuin B. Tl. yTBepxAaaeT, 4To ropasfo crnpasednvBee NpuaHaTb, YTO 3aKOH HyXJOaeTcs
B COBEPLWEHCTBOBAHMN MyTEM 3aKPenieHusi OOMONHUTENbHbIX OrpaHWyeHuWid, a [0 3TOro MOMEeHTa
KOHCTATMpOBaTb OTCYTCTBME HapyWEHWn 3akoHa W €ero HecoBepweHCTBO. [ns 3Toro [OCTAaTOYHO
cocnaTtbCsl Ha HEOOCTUXEHWe rpaxaaHamu WU KPUOMYECKMM NULAaMK NPY COBEPLEHUN COENOK Uenu
3aKoHa, Ha3BaTb VX OEWCTBUSMU, COBEPLIEHHbIMM B 06X0 3aKoHa. [3]

Cyeopos E. [l. Bbickazan TOYKY 3pEHMS O TOM, YTO 3aKoHoZaTenb, oopMMpys NPaBuio NoBeAEHMS,
MCXOOMT M3 TUMNWUYHbIX CNOCOBOB AOCTMXEHMS Lenei 1 He npegnonaraet, 4to ux OydyT CTPEMUTbCS
JOCTUYb 06XOOHbIMKM NyTsiMU. B aToM cMmbicne 310 6er mo Kpyry, 3akoHogaTtenb BblOMpaeT TUMMYHbIE
cpeacTBa, Te, KTo Xxo4eT 060MTM 3aKOH, pa3pabaTbiBaloT HETUMNUYHbIE, 3aKOHO4ATENb, PacWMpPsSieT HOPMY
3a CYeT TMOSBMBWMXCS B MPaKTUKE HETUMNUYHbIX CPencTB, obxoaswme 3akoH BblOMpaloT HOBble
He MoMMeHOBaHHbIe B HOpME cpeacTea WU T.4. B maHHOM cnyvae Heob6xoOvMMO yHMBepcanbHOe CPeacTBO
npeceyeHnss nonobHOro noBedeHMsl, KOTOPbIM U sABAsieTcs 3anpeT obxoaa 3akoHa. [8] BaxHo euwe
MOHMMAaTb, YTO YHMBEPCANbHOCTb 006Xx04a 3akoHa MPOSBASETCA B €r0 MeXIAMCUMMINHAPHOM 3HAYeHuu,
Tak cama 370 KOHCTPYKUUS BRepBble NOSIBUACh B MEX AYHAapPOAHOM YacTHOM npase. [7]

Eropos A. B. nuweTt o TOoM, 4yTOo 06wWwwMiA NyTb pPasBMTMSA MNpaBa, NpuyYeM He TOonbkKo B Poccun,
3aknoyaeTca B cnegylolweMm. 3akoHogatenb npepnaraeT abCcTpakTHYD HOPMY, HO MOTOM KTO-TO
npuaoymbiBaeT cuTyaumio, KoTopas He nognagaet nof HopMmy. Co BpeMEHEM 3aKOH 3akpbiBaeT Naseiiky.
N cutyaums nostopsieTcst 3aHOBO. B ntore nonyyaetcsa naseyHas npobnema 60pbbbl wmta n konbs. M1 BoT
«WMT» npuayman cebe xopowee Noacnopbe — HOpMy NPo 06xo4 3akoHa. DTa HopMa NO3BONSET 3aKPbITh
NMPOMEXYTOK BPEMEHN MeXay TeM, korpa npugymaH obxon, u Tem, korga ¢akt obxona KOHCTaTUpoBaH
rocynapcTBOM U NMPeanpuHAThI Mepbl MO OOMOHEHWIO 3aKoHa. [2]

O6xopL 3akOoHa He SBNSETCS OTAeNbHOW NPOBNEMOR, OH HIOAHC Pa3/NYHbIX €OUHWYHBIX NPOo6neMm,
C KOTOpbIMK cripaBnseTcs cynebHas npaktvka. Kax bl KOHKpPeTHbI cnyyan obxona 3akoHa nokasbiBaeT
HaM HECOBEPLWEHCTBO B HOpMax MpaBa, TO €CTb SBNSETCS B ONPEAeSIeHHOM CMbICNe MONOXUTENbHbIM
asneHnem. ObHapyxeHue akta obxoda 3akoHa B MPABONPUMEHUTENbHOW NPakTUKE BCSKMIA pa3 paeT
TONYOK K Pa3BMTMIO NpaBsa, HanpaenseT 3akoHoAaTenen K yCTpaHeHNo HeJoCTaTkoB 1 Npobenos B Npase.
Ho, npexnpe, uyem Hemoctatkm u npobenbl 6yoyT ycCTpaHeHbl, PasyMHO WCMOMb30BaTb CTaTblO
MpaxpaHckoro kogekca Poccuu, 3anpewatouyto o6xon 3akoHa.
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