an/IHLI,I/Ian rpaxagaHckoro npoueccyasibHOro ripasa: NoOHATUe n
3Ha4YeHue

CamcoHeHko HOnusa AnekceeBHa

cTyneHTKa 3 Kypca topuamnyeckoro goakynoteta KYBIrAY
Tombynoea EneHa NeopruesHa

npenojasaTenb, K.l0.H.

E-mail: FILKSJ@yandex.ru

MpuHUMNBI rpaXxAaaHCKoro MpoueccyanbHOro npaea HaxoOMNIUCb B LUEHTPE BHUMAHUS YYeHblX —
NpoLeccyanMcToB Ha MPOTSAXEHUU BCEW WCTOPUN Pa3BUTUS MNPaABOBOA HAyKW, M 3TO HeCcnyyarHo,
MOCKONbKY WMEHHO B MpMHUMMAxX npaBa OTpaxatTcs BCEe coumanbHble W3MEHEHWUs, NPOUCXoasine
B mpouecce passuTtns obwecTtBa. MeHseTCsa XW3Hb, MEHSIOTCS NioaW, NpaBoBas CUCTEMa, a BMeCTe
CO BCEM 3TVM MEHSIeTCS U NpelcTaB/ieHMe 0 NpUHUMnax npasa, Ho Heo6x0aAMMO OTMETUTb, YTO Kak Obl 3TO
npencTaBfeHNe He MeHSN0Cb, Mo MPUHUMNAMKM BCE PaBHO MOHWMAOT OCHOBOMONarawwme Havana,
Ha KOTOPbIX CTPOMTCS BCA CUCTEMA TOW UK MHOW OTpacnu npaea.

Camo noHaTMe «ApuHUMN>» npoucxoauTt OT NATUHCKOro principium, 4TO O3Ha4aeT «Ha4ano»,
«MPoncxoxogeHume».

B npoueccyanbHOl Hayke JaloTCA pasnuyHblie onpefeneHus NoHATUS «MPUHUMMbI FPpaX AaHCKOro
npoueccyanbHOro npaea». Tak, B AOPEBOMOLMOHHbIA Nepuog nos NnpuHUMNaMm npaea B IWMPOKOM CMbICNE
noopasymeBanncb OCHOBHblE PYKOBOASWME NAeUn, Havyana, Ha KoTopblix 6a3MpoBanncb OTAENbHbIE HOPMbI
N MHCTUTYTbI FpaX AaHCKoro npoueccyanbHoro npasa (Bacbkosckuin E.W., 6no4kos T.M.).

lMpencrtasnutenn COBETCKOro nepuoja noj MpuUHUMNAMK rpax.daHCKoro npoueccyanbHoro npasa
MOHMMAanM PyKOBOASWME MNONOXEHWUs, KOTOpble Bblpaxanu Haubonee CylWeCTBEHHble 4YepThl
rpaxkgaHckoro npoueccyansHoro npasa (Abpamoe C.H., FOmenbcoH K.C.). B coBpeMeHHOI poccuriickoi
npoueccyanbHOW Hayke Moh MpuHUMNaMu MOHMMAaloT OCHOBHblE pyKoBOASWME WAen Mo Bomnpocam
ocylwecTBNEHNs nNpasocyamsa no rpaxaaHckum genam (TpeywHukos M.K., Apkos B.B.).

Kak yxe oTMevanocb paHee, B MNpoLEcCyanbHOW Hayke OYeHb MHOro OnpeaesneHuini NoHATUS
MPUHLUMMOB rpaxaaHcKoro NpoLeccyanbHOro npaea, Ho, He CMOTPS Ha Takoe pasHoobpasue, Bce — TaKu
Mbl 6bl XOTENM nNpPeacTaBWTb CBOE BWOEHWE OnpedeneHus [HaHHOro MoHATWSA. WTak, mpuHUMAbI
rpaxngaHcKoro npoueccyaibHOro npaBa — onocpenoBaHHO 06Yyc/0B/1eHHble 006LLEeCTBEeHHbIMU
OTHOLLUEHUSIMU, BbIpaXeHHble B comepXaHun rpaxnaHckoro npoueccyalbHoro npasa
OCHoBononararouie naneun, Kotopbie onpenessitoT Havyala opraHn3aumn n OesiTeIbHOCTH cyna
1Mo paccMOTPEeHMIo U pa3peLUeHnto 4e/1 B nopsiake rpaxnaHckoro cy.nornpon3soncrsa.

Kak unsBecTtHo, camo no cebe npaBo npenctaeBnsetr coboli obweobsizatenbHble TpeboBaHMs
cnpaBennMBOCTA, a MPUHUMNbI, KOTOPblE OCHOBLIBAOTCS Ha MNpaBe, €CTb HEe 4YTO WHOe, kak Mepa
cnpasensMBoCcTM B Npase. [MpuHUMNbl — 3TO HE NMPOCTO opuanYeckne naeun, a 06’ beKTUBHO HeoHXoauMble
obweoba3aTenbHble KpUTEPUM CNpaBednnBOro M OONIXHOro B npase. Kakoe — TO Bpemsi MPUHUMMbI
NpUCYTCTBOBANM B NpaBe HEsIBHO, Tak ckasaTb, HEOCO3HAHHO, NO3TOMY OHU PACTBOPSANNCL BO MHOXECTBE
HopM. Co BpeMeHeM o6CTaHOBKA M3MEHWNacb: MO Mepe pasBUTMA MpaBa W pocTa MpPaBOCO3HAHUS
MPVIHUMMbI CMOT I BbIAENUTLCS M3 NPABOBOM MaTepun B KayecTBe OnpedeNieHHbIX IopUONYEecKUX noen,
a C pasBWTMEM HOPUOMYECKON TEXHUKU U BOBCE CMOINM 3aKpenutbcs B 3akoHe. [MonyuvsB npusHaHue,
NPVHUMMbLI 06penn OTHOCUTENbHYI CaMOCTOSATENbHOCTb M Hayanu CNyXWUTb CBOero poga 6apomMeTpom
NPV U3BMEHEHMAX TEKYLWEro 3aKoHO4aTeNbCTBA M KOMMACOM NS AaNbHenwero goopM1MpoBaHms npasa.
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3HauYMMOCTb NMPUHUMMNOB rPaxaaHCKOro mpoLeccyanbHOro npaea MpOSIBASIETCS U B TOM, YTO camu
no cebe oHW obycnaBnMBalOT coLepXaHue npoLeccyanbHOro npasa B LENOM, OXBaTbiBasi BCE €ro HOpMb
N MHCTUTYTbI. VIMEHHO NPMHUMMbI FpaX AaHCKOro NpoLeccyanbHOro npasa onpenensioT T0, KakuM A0NXHO
6bITb cynebHoe pa3bupatenbCTBO rpaxaaHckux gen, 4tobbl COOTBETCTBOBATL UAeanam CrnpaBensiMBoCcTU
1 3aKOHHOCTMW.

Ocoboe 3HayeHve NpPUHUWNBLI MMET B MNPaBOMNPUMEHUTENbHON AEATEeNbHOCTU, Tak Kak OHWU
BbICTYNAOT B POV AEMOKPATUYECKNX FrapaHTUil NpaBoCcyanst No rpaxaaHckmm genam. MNpy paccMoTpeHnn
N paspeleHnn rpaxmnaHCKMx nen cya PYKOBOACTBYETCS HE TONbKO KOHKPETHbIMU TpaXaaHCKuMu
npoueccyanbHbIMX HOpPMaMu, HO WM MPUHUMNAMK MNpoLeccyanbHOro npasa. Ha ocHOBaHWWM NPUHLMNOB
OCyWeCTBNSETCS TONKOBaHWE BCEX HOPM, 3aKpenneHHbIX B [ paxaaHCKOM npoueccyanbHOM KOOEKCE, Y4TO
Mo3BONSIeT Cydy MNO3HATb WCTWHHbBIA CMbICT 3aKpPEenfieHHbIX HOPM W MpPaBUbHO WX MPUMEHWUTb, YTO,
B KOHEYHOM cyeTe, 0bycnaBnnBaeTCs BolIHECEHMEM 3aKOHHOIO U 0BOCHOBAHHOIMO PeLeHns.

K coxaneHuto, B noboM HOpMaTMBHOM akTe €CTb CBOW MpPoBEnNbl, UCKIOYEHNEM He SIBNSeTCs
n IMpaxgaHckuii npoueccyanbHblil kogeke P®. B cnyyae BbiSsBneHWs Toro nnm nHoro npobena cyn Moxet
pewnTb BONPOC NyTEM NPUMEHEHWS aHaNoOrnm 3akoHa Unu npaea, 4to 3akpennsetcs B 4.4 ct.1 [TIK P®.
Mpryem oba ykasaHHbIX Npuema npeoaoneHns npobenos B npaBe MOryT HbiTb YCNEWHO NPUMEHEHbI CyLOM
C MOMOLBIO MCMONb30BaHUA NPUHLMNOB rpaX4aHCKOro npoueccyanbHoro npaea. PacnpoctpaHeHHbIM
NMPVYMEpPOM SBASIETCS CUTyaumsl, KOTopasl CBsidaHa C MCMpaBfieHNeM oWnboK 1 ONMUCOK B NpoLeccyanbHbIX
akTax. Tak, Hanpumep, B cynebHOM npukase O B3biCKaHWM alMMEHTOB C rpaxfjaHuHa Ha codepXaHue
CBOEro HecoBsepleHHoneTHero pebeHka Obina JonyweHa oOnucka: Tak CHavana B Mnpukase ykasaHbl
nHuumnansel Babickatena K0. A., a notom KO.B., a B pe30n0TMBHOW YacTy Nprvkasa OTYECTBO 3asBUTENSA
owmnboyHO ykasaHo kak «BnagmmmpoBHa», BMECTO — «AnekceeBHa». B Takom cnyyae ons yctpaHeHus
haHHol onuckn cyn Ha ocHoeaHun 4.4 c1.1 TTIK n ¢ yyetom ct1.200 I'TIK Pd moxeTt unn no ceoen
NHMUMaTMBE, UMW MO 3asIBNIEHUIO NWL, KOTOPble Y4acTBYIOT B Oefe, UCNpaBnTb OOMylWeEHHble B cyaebHOM
npvikase cyaa Onuncky UN siBHble apudoMeTuyeckne owmnbky, BIHOCS MOTUBMPOBAHHOE ONpeaeneHue.

B Hayke npoueccyanbHOro npaea Takxe A0 CUX MOop OCTAeTCsl OTKPbITLIM BOMPOC O TOM, O Kakux Xe
MPUHLMMNAX NPaBUbHO BECTU PeYb: O MPUHUMNAX rpaX daHCKoro npoueccyanbHOro npasa unm npuHumnax
rpaxaaHcKoro npouecca, CydONpPOW3BOACTBA MNM 3aKkoHodaTenbcTea. B cBoeli pabote Mbl OTAaeM
npeanoyYyTeHne MMEHHO MPUHUMMNAM rpaX AaHCKOro npoueccyanbHoro npaea. icxons usa nosuTnBMCTCKOro
MPaBOMOHMMAaHNS, MPUHLMIbBI FPaX 4aHCKOrO MpoLeccyanbHOro npaea v rpax AaHckoro npoueccyanbHoro
3akoHojaTenbcTea OymyT SBNSATbCS TOXIOECTBEHHbIMU, Bedb WMEHHO MO3UTMBUCTLI MonaratT, 4YTO
npaBo — 3TO TO, YTO HALW/O BbipaXeHNE B HOPMATUBHOM BONe rocynapcTea B oOpMe MCTOYHMKOB Mpaea.
OpHako ecnu paccmatpuBaTtb 0ba 3TUX MOHATUS C MO3ULMWN «WMPOKOro» npasa, 6o5ee BEpHO BECTU
MMEHHO peyb O MPWHUMNAax npaea, a He O MPWHUMNax 3akoHodaTenbCTBa. Ha Haw B3rnsif, TepMUHbI
«rpaxJaHckoe CyAonpou3BOACTBO» U «FPaXX AaHCKMIA MPOLECC» COOTHOCSTCS Kak YyacTHoe u oblee, Bedb
rpaxpaaHckoe CynonpoM3BOACTBO — COCTaBHAs YacTb pakAaHCKOro npouecca, KOTOpbiii B LMPOKOM
CMbICcNie, MOMUMO TpaXJaHCKOro Cyaonpov3BOACTBA, BK/OYaeT B cebs UCMONHMTENbHOE NPOM3BOACTBO,
TpeTeickoe NPon3BOACTBO M HOoTapuaT. Ha 0CHOBaHUM M310KEHHOr0 MOXHO NPUIATA K BbIBOLY O TOM, Y4TO
M3 PacCMOTPEHHbIX MOHATWUI Hambonee o6WMM SBNSIETCS MOHATUE «rpaxAaHcKoe npoueccyanbHoe
npaso». CnenoBatenbHo, 60fee TOYHO BECTU pPeYb MWMEHHO O MpUHUMMAxX rpaxaaHCKoro
npoLeccyanbHOro npaea, a He 0 MpPUHUMNax rpax.aaHckoro npouecca, rpaxaaHckoro cynonpon3BoAcTBa
WM rpa AaHCKoro nNpoueccyanbHOro 3akoHoAaTeNnbCTBa.

Taknum 06pa3om, nNoaBoAs WTOr BCEMY BbIlE W3NOXEHHOMY, MOXHO MPUATA K BbIBOLY, 4TO
C pasBuTMeM obuecTBa MOHSATUE MPUWHLMMNOB rpaXAaHCKOro mpoueccyafibHoro npaea 6yneT MeHsiTbes,
HO OCHOBHasi UX CyTb OCTaHeTCs HEeW3MeHHOW. [MpuHUMNaM CBOMCTBEHHO M3MEHATHLCS, Belb UMEHHO OHU
oTpaxatT pas3BuTne OOLWECTBEHHbIX OTHOWEHWIA 1 NpaBa, COBEPLEHCTBYSACL BMecTe ¢ Humu! Mo ceoeit



CYTV NPUHLMMNbI NPEeACTaBNSAT cob0 Havyano Havyan, HeJapoM elwe puMnasHe roBopunu: «Principium est
potissima pars cuiuque rei», — 4T0 B ByKBafbHOM nepeBome o3HayaeT: «[pUHUMNbLI ecTb BaXXHelwas
yacTb BCEro».
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