NoHATMe 10 pnanYeckou cripaBeIMBOCTU KaK NpuHUMNa
pOCCUMUCKOro npaea

Buposa bana BepToBHa

DOKTOpP IOpMANYECKUX HayK,

JOLEHT Kadgpeopbl yronoBHoro npasa u kpumuHonornn ®re0y BO
"YeueHckuniA rocygapCTBEHHbIA yHUBEpPCUTET"

MoHnmaHme copepxaHms TpeboBaHWiAi cnpaBeanMBOCTY 1 €€ CYLWHOCTb He OCTalTCS HEN3MEHHbLIMU:
OHW M3MEHSIIOTCS M Pas3BMBAlOTCS B COOTBETCTBUM C UCTOPUMYECKMM Pa3BUTUEM W COBEPLIEHCTBOBAHMEM
06WeCTBEHHbIX OTHOWEHM. CMeHa UCTOPMYECKUX 3TanoB pas3BUTUS obwecTsa, rocyaapctea M npaea He
NPVMBOAMNIO K MOMHOM 3aMeHe MOHATUS ChnpaBeanuBOCTW, BbIpabOTaHHOrO B MPOLECCE MCTOPUYECKOro
pas3BuUTKS, COBPEMEHHOI TPAKTOBKOM 3TOro NoHsATMSA. COBPEMEHHOE NMOHATME CNpaBeBOCTM COXPaHWUI0
npeiwecTsylowme NnpeacTaBneHns o CnpaBeannBoCT U AONOMHUIOCH HOBBIMU.

B HacToslulee BpeMs, B yCNOBMSIX CTAHOB/IEHMSI NPABOBOro rocyapcTsa O CnpaseaMBOCTN rOBOPST
kak 006 06WeyenoBe4Yeckol LEHHOCTW. Takoe UEHHOCTHOE MOHWMaHWe CrpaBeaMBoCTM MOMYHMNIO
BCEMUPHOE Mpu3HaHWe B KayecTBe YCOBUSI COBPEMEHHOrO PasBUTUSI M MUPHOIO COCYWECTBOBAHUS BCEro
YeioBeYecKoro coobuecTesa. B nepuoa cywecTBoBaHNs CoLUManucTUYecKoro rocyaapcTea B Halei cTpaHe
npeo6nagano runepTpoupoBaHHOe MpPeAcTaBleHWe O ChpaBedMBOCTM Kak cyrybo  Kiaccosoi
KaTeropuu, 4to MNPUBENO K MOMPaHWMI0 BaXHEMWNX 3NEeMEeHTapPHbIX 0blleYeI0OBeYECKUX LEHHOCTEN 1
nHTepecoB. OCHOBHbIM KPUTEPUEM CMpPaBedMBOCTM MPU 3TOM HA3biBANOCb OTHOWEHWE uenoBeka K
cpeacteam npoussoacTea. KoHeyHo, Henb3s HeAoOLeHMBAaTb AaHHbIE OTHOWEHWS, HO MepeoueHKa ux
HEMWUHYEeMO NPUBOAMT K BOMPOCAM O KNAaCCOBOCTU XapakTepa OTHOWEHUIA.

I'IpenmeTOM paccMOTPEHMs B JHaHHOW cTaTbe SBASIOTCH BOMPOCbI COBPEMEHHOr0 MOHUMAaHUS
IOpUaNYEeCKOn CrpaBennmBoCTM N ee COOTHOLWEHNS CO CnpaBeaIMBOCTbIO CoUManbHOM.

CoumanbHas cnpasen/iMBOCTb NPOSIBNAETCS TaM, rae OLUEHMBAOTCS NOCTYNKW U NoBeaeHue nogen,
pacnpegnenstotcs obwectBeHHble 6nara n 06s3aHHOCTU. 3HAYNTENbBHOE MECTO 3aHMMaeT OHa B cdepe
NPaBOCO3HAHUS, OJIHAKO, HE OTOXIECTBNSIETCA C HWUM, TaK Kak OLUEHMBAEeT He TONbKO MpaBoBble, HO U
opyrme obuwecTBeHHble saBneHus. C  OOHOW CTOPOHbI, BCE OTHOWEHUS, Perynnupyemble MpaBoM,
OXBaTbIBAIOTCS N HPABCTBEHHLIMU HOPMAaMMU, HO C OPYrovi CTOPOHbI, cdhepa OeiCTBMS Mopanu wupe cgepsbl
LeVicTBUSI MpaBa, HPaBCTBEHHbIE MPEACTaBMEHUS O CNpPaBeA/MBOCTM MO CBOEMY COAEPXaHWIO ABNSIOTCS
H6onee 6oraTbiMM M Pa3HOCTOPOHHWMU, YeM NpaBoBble. B uTOre HpaBCTBEHHOE MOHSTME KaTeropuu
cnpaBennmeocTn 6Gonee eMkoe, Y4eM MOHSATWE PUAMYECKOW CnpaBeannBoCTU. OTUM onpenensercs
Heob6XxoOMMOCTb  PYKOBOLCTBOBATbCS B MPABOMPUMEHUTENbHOW  OeATEeNbHOCTU  He  TO/bKO
NpaBOCO3HAHMEM, TpPebOBaHUSIMU OPUOMYECKOV CMpPaBeaMBOCTU, HO M HOPMaMu HPABCTBEHHOCTW,
CNpaBea/IMBOCTbIO COUManbHOW, Hawepwen oTpaxeHue B npasBe, 4TobObl MPUHSATOE peleHne WMeno
IBYCTOPOHHIOIO MOOOEPXKY MNpaBoByld UM MopanbHyt. OgHako, 3Oecb HeobxoOummo, Takxe coenaTb
OroBopKy. HpaBCcTBEHHbIE HOPMbI COLIMAbHOM CNpaBeanBOCTA MOTYT UCMOb30BaTLCS B TOM NULWb YacTw,
KOraa OHU He MpOTUBOpPEYaT CrpaBenMBOCTY opuanyeckoi. Jlloboe opyroe MCnosib30BaHNe HPABCTBEH -
HbIX HOPM B MPaBOMNPUMEHUTENbHOW OESTEeNbHOCTM HEMWHyeMo npuBedeT K npeobnamaHuio
pauuoHanbHOCTM Hag 3akoHoM. OCHOBHAas Ccvia HOPM coumanbHOl cnpaBennvBOCTY B AEMOKPATMYECKOM
obwectBe, mOonxHa OblTb HanpaBneHa Ha npuBedeHWe OENCTBYOWEro 3akoHoOaTenbCTBa,
perynupyrowero noseaeHne niogei, B COOTBETCTBE C HOPMaMUN HPABCTBEHHOCTMW.

B pamkax Takom KoHuenuuu npencrtasnsaeTcsd Heo6X0OMMbIM pa3pa60TaTb eJnHoe nnoHATne
coumanbHom cnpasegnnBoCTn, YETKO onpepnenntb CyYWHOCTb U coaepXaHue OGLI.LeI'IpaBOBOFO npuHunna



cnpasengnnmBoCTW, 0aTb NOHATHE lOpVIJJ,I/I‘-IGCKOI7I cnpasennnmBoCTw.

CouuanbHas cnpasennmBoCTb  ABISAETCA LLeHHOCTHOW KaTeropme|7|, Ha OCHOBEe KOTOpOI7I
yCTaHaBNMBaKTCA Opuan4yeckme Kputepumm OLEeHKMn nOedaTefibHOCTU nogen. rlpe,D,CTanleHl/Iﬂ 0]
cnpasegnnBoCTn Kak OLEeHOYHOM Kateropnmm nonb3yrTCA B obwecTee Torga, Korga Cc ee nos3vumi
OUEeHMBAKOT NOCTYMKMN, OEeNCTBUS, ABNIEHNS.

B connocodockom 1 lopnanyeckon nutepaType HeOAHOKPATHO NOAYEePKMBANICS OLEHOYHbIN XxapakTep
cnpaBednueBocTW. Tak, «CApaBednUBOCTb OMpefensetcs Kak MOHATME MOopanbHOro CO3HaHuS,
xapakTepuaylolee Mepy BO3LeiCTBNS U TpeboBaHMii npas 1 6nar NMYHOCTW UNK coumanbHol 0bLWHOCTM,
Mepy TpeboBaTeNnbHOCTM K IMYHOCTW, MPABOMEPHOCTb OLIEHKN 9KOHOMUYECKMX, MONUTUYECKMX, NPABOBbIX
ABNEHUA OENCTBUTENbHOCTM W MOCTYNKOB NOAer, a TakXe ux camooueHku»[1,c.64]. CoumanbHas
CnpaBeaNnBOCTb 3TO HPABCTBEHHbIA KPUTEPUIA 0N COM3MEPEHUNS AENCTBUIA CyObEKTOB, B COOTBETCTBUE C
KOTOPbIM OCYLWEeCTBASETCS BO3JasiHME KaXAoMy 3a ero nocTyrnku B BUAE HACTYNNEHUS TeX WU MHbIX
nocneacTeuii [2,c.65]. «CnpaBeannBOCTb O3HA4YaeT MNPUHATHIA OOWECTBOM B KayecTBE HPaBCTBEHHO
onpaBLaHHOrO M NPaBWNbHOro Macwrtaba ons comamepeHns OeicTemini cybbekTa B NONb3y (Mn BO Bpem)
oblecTBa 1 OPYrnx NUL ¢ OTBETHbIMK LEWCTBUSIMU nocnenHux»[3,c.76]. CnpaBeannBoCTb Npennonaraet
COM3MepeHNe NOBEOEHUS U ero OUeHKW, AesHUS U BO3JasHUS UHAMBMAOA, TO €CTb COOTHOWEHMe Mexay
TPYOOM W BO3HArpaxneHuvem, 3acnyramm u ux npusaHaHuem, npasamnm U 006583aHHOCTSMU,
npaBoHapylWeHNEM N OTBETCTBEHHOCTbIO [4,C69].

CnpaBennuneBocTb ynoTpebnsercs npu oueHKe NOCTYMNKOB Nofeil B ABYX acnektax: 1) Kak npuHumn
onpenensiowmin HanpaeneHne AeaTeNbHOCTN N KPUTEPUA OLIEHKM KOHKPETHOro NMoBeOeHYeCcKoro akTa; 2)
Kak TeopeTtunyeckoe ycnosue byayuero nenctens. CoumanbHas cnpaBeinnBOCTb B Ka4eCTBE MOpPanbHOro
npvHUMna onpenensieT OesTeNbHOCTb BCEX rOCYyAapCTBEHHbIX OPraHoB M OOWECTBEHHbIX OpraHn3auuni,
NMPVMEHSIOWMNX NPaBOBbIE HOPMbI B MPOLIECCE pacnpeneneHns Mexy YsHamMm obwectsa MaTepuanbHbiX 1
IyXOBHbIX 6nar, a Takxe npu onpeaeneHny Mepbl LPUANYECKON OTBETCTBEHHOCTM MU 0BWECTBEHHOMO
BO34ENCTBMSA 3a COBeplaeMble MPaBOHAPYWEHUS W Apyrne He Xenaemble ong obwecTtBa AeNCTBUS.
MpenctaBneHnMss O coumanbHOW ChNpaBenNMBOCTW, C TOYKM 3PEHMSI €€ MOpaibHON 3HAYMMOCTM OYEHb
BaXHbl ANS LaNbHEMWel OUEHKU KOHKPETHbIX MOBWOEHYMCKUX akTOB, B TOM YMC/E, CBSA3AHHbIX C
NPUHATUEM NPABOMNPUMEHUTENbHOrO akTa. A OueHKa KOHKPETHOW, B TOM 4Yucfie MpaBomnpUMeHUTeNbHO
IesiTeNbHOCTW, [ONXHA OaBaTbCs Ha OCHOBe obwero TpeboBaHWs npuHuMna cnpaseanmeocTn. OueHka,
npoBefeHHas Takum obpasom, byneT oTpaxaTb xapakTep lopuaMYecKol crnpaBennvMeocTu. B cBssm ¢
3TUM, oueHka noboro npaBoONPUMEHUTENbHOrO akTa, MNPOBEdEeHHas cHayana C TOYKM 3peHust
CnpaBenNMBOCTM Kak MOpanbHOro MpuHUMNA, a NOTOM CNpaBen/IMBOCTM Kak pPUAMYECKOro npuHumna
MO3BONMUT MPWHSTb CrNpaBeLnVBbIi  MPaBOMPUMEHWUTENbHbIA akT. Takas nocTaHoBKa Bompoca
onpenenseTca MHOrMMW pakTopamu, B TOM 4UC/NEe HECOBMNaAeHUEM coumManbHOW W OPUANYECKON
cnpaBennnBoOCTH.

OCHOBHbIMM 3/IeMEHTAMM COLEPXaHUs coumanbHON cnpaBeannBOCTY SBNSOTCS oblwedyenoBeyeckne
NPVHUMNbLI cBOOOAbI M PaBEHCTBA, SBNSIOWMECS OCHOBOW OLEHKM OESTeNbHOCTM KakK KOHKPETHbIX Nomen,
CoUManbHbIX U MHbIX TPYNN 1 OpraHn3aumnin, KoTopble oHM 06pasyloT, Tak 1 rocydapcTea B LEIOM.

JaHHble 3neMeHTbl coumanbHOW cnpaBemnuBOCTU MOryT ObiTb aAekBaTHO OUEHEHbl NuWb MNpu
HanMuumn yctosiBWMXCA OOWEeCTBEHHbIX OTHOWeEHWi A B 6onee MeHee onHoponHoM obwectee. W Torpa
MOHATUE couManbHO CnpaBeanMBOCT MOXeET BblTb BblipaxXeHo cneaytowmnm obpasom.

CoumanbHas cnpaBennMBoOCTb — 3TO 00WECTBEHHO-MONNTUYECKAS KaTeropusi, (hopMmpyowascs Ha
6ase TpeboBaHWin NONUTMKIN, MOpanu 1 HPABCTBEHHOCTM, BOMJowWwatowas npuHumnnsl ceoboabl 1 paBeHcTBa
N ABNSOWAasACAa HOPMOW MoBeLeHWs NMaen U UX KONMNEKTUBOB, & TakXe OCHOBOM rocynapCTBEHHOW U
06WeCTBEHHOW OLEHKN Pa3NNYHbIX OEACTBUIA, MOCTYMNKOB M UHbIX COLMANbHbIX SBNEHWIA.



He cnenmyeT mymatb, YTO KPUTEPUU OPUOMYECKON CMpaBenIMBOCTY MPaBONPUMEHUTENBHOIO akTa
3TO Kakue-To ocobble KpuTepumn, abCcoNtoTHO OT/IMYHbIE OT MPUHLMMOB 3aKOHHOCTU. MHOrve Kputepun
lopuAaMYecKkor CnpaBeasIMBOCTM, U B YaCTHOCTW CrpaBedMBOA  OPUANYECKON OTBETCTBEHHOCTH,
3aKpenneHbl COOTBETCTBYKOWMMM HOpMaMmy npaBa M TakuM 06pa3oM OOHOBPEMEHHO SBNSIOTCS W
KpUTEPUSIMU IOPUANYECKON CNPaBeasiMBoOCTW, U NPUHUMNaMy 3akoHHocTh. OgHako OT TOro, YT0 MHOrUe 13
HMX NPeayCMOTPEHbl 3aKOHOM, OHM HM B KOEM Cllyyae He nepecTatoT OblTb KPUTEPUSIMU HOPUONYECKOWA
CNpaBeasIMBOCTM, TakK Kak OHWM pPoOAMANCb W cdopmupoBanucb B oblwecTBe, MNpexne BCero Kkak
HPAaBCTBEHHbIE KaTeropun, kak TpeboBaHMs cnpaBeniMBoCTy.

OcCHOBHOE 3Ha4YeHNe IPUONYECKOR cnpaBenIMBOCTM U ee coumnanbHas LeHHOCTb COCTOUT B TOM, YTO
oHa Onaropaps 4YeTKOW pernaMeHTauMm npaB W 0053aHHOCTENR, YCTAHOBNEHWUS KOHKPETHOW
OTBETCTBEHHOCTU 3a MpaBOHaPYWEeHWs BHOCMT CTabubHOCTb B FOCYAApPCTBEHHO-MPABOBYIO XW3Hb U
obecneuynBaeT TOPXECTBO 3aKOHHOCTW, MBO TaMm, roe yTBepXaaeTcs lopuanyeckasl crnpasensiMBoCTb,
TOPXECTBYET U 3aKOHHOCTb.

MocTaHoBKa M paccMOTpeHne NpobnemMbl MOHMMAHUS U COOTHOLWEHUSI CNpPaBeaNNBOCTA CoUManbHOM
W IOpUOMYECKO B XWU3HM 0OWwecTBa, WX MPOSIBNEHWE B MPaBOTBOPYECKON [OESTENbHOCTM W
NPaBoONPYMEHUTENbHON OEATENbHOCTM MNMPU BbIHECEHUWU MNPABOMNPUMEHUTENbHbLIX aKkTOB Heobxoauma B
LUensix YKpenmneHus Hayan 3aKOHHOCTWU, TOBbIWEHNS 3PPEKTUBHOCTM 3aKkOHOLATENbCTBA W €ro
NPUMEHeHNs, BOCNUTaTeNbHOW pPONM npasBa. PasrpaHuyeHve CcnpaBennMBOCTYA  COUMANbHOM W
lopuAanyeckor, npeaynpexnaaeT MNPOTUB MPOW3BO/IbHOrO 0OpalleHWs C 3aKOHOM, ero noaMeHbl 06 -
WECTBEHHbIM MHEHMEM OTZHENbHbIX KOMNEKTMBOB UM Mopanbio. BaxHo obpatntb cepbe3Hoe BHUMaHue
Ha HeobX0AMMOCTb yyeTa KpUTepues OPUOMYECKON crpaBeannMBoCTU U B NpoLecce NpaBoTBOPYECTBA, U B
npouecce BbIHECEHMWS MPaBONPYMEHUTENBHOMO akTa, 4to 6yneT cnocobCTBOBAaTb U COBEPLIEHCTBOBAHUIO
npaga B LENOM.
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