MpaBoBoe perynMpoBaHMe UMYLLECTBEHHbIX OTHOLLEHWIA B
MyCY/IbMaHCKOM NpaBe

MakasueBa 3apa JlayToBHa, acCCUCTEHT Kadpeapbl yronoBHOro npouecca v
kpuMmnHanuc Tk ®IrbOY BO ;YeueHckuid rocy0apCTBEHHbIA YHUBEPCUTET . [ PO3HbIN

XoT4 wapmnat He 3Han Kak TakoBOro JpgeneHnsa npasa Ha OTAeNlbHble OTpacin, rpaxmnaHCKo-
npasoBble OTHOWEHWNA, B YaCTHOCTW npaBo COGCTBGHHOCTVI, OOroBopHoe n OenunkTHoe npaeo, nony4dynnu
HEeM 3aMeTHOe pa3BuUTHe.

Ocoboe BHMMaHMe B WwapuaTe yoensnocb "nmpaey nuyHoro cratyca". B ApabckoM xanudoarte, Kak u
BO MHOMMX ApYrux rocypapcTtBax CpenHeBeKOoBOro BocToka, He CnoXxwuncs ocobblli COCNOBHbIA CTPOW C
NPUCYLEN EMY nepapxuein HepaBHOMPaBHbIX COCNOBHO-KOPNopaTusHbIX rpynn. Mo MycynbmaHcKoMy npasy
lopnanyeckoe NonoXeHne nuua onpenensnocb ero sepoucrnosefnaHneM. MNMonHoNpaBHbIA NWYHBIA CTATyC
no wapmaty UMenu TONbkKO MycynbmaHe. Jlvua, mncnosefoBaBlIME XPUCTUAHCTBO WUAW Mypauam (Tak
Ha3blBaeMble 3VMMUW), HAXOOMNUCL B NMPUHNXEHHOM MOMOXEHUN 1 Bbinn 0653aHbl ynnadneaTb TSXenbli
roCyfnapCTBEHHbIA Hanor (AXmn3bs). Hopmbl wapmarta NpUMEHSANNCh K HUM NNWb B TEX Cly4YasX, KOrga oHu
3aknyanu caenku ¢ MycynbmMaHamm Unm coseplianni npectynneHns. Passutue coumanbHblX OTHOWEHWIA
okasano BAMSHME Ha nonoxeHune pabos. OHW He npuaHasBanuncb cybbekTamu npaBa , HO MOMAN C
cornacusi CBoMx x03s1eB BECTU TOProBble onepaumn n npmobpetatb nmywectso. OTnyck pabos-MycynbMaH
Ha BOMIO paccMaTpusancs kak 6oroyrooHoe neno. XapakTepHOoi YepTol NpaBoBOro ctatyca NMYHOCTU Mo
wapuaTy ABNSANOCb Tak>XXe HepPaBEeHCTBO MY>XXUMHbI N XEHLWUHbI.

MockoNbKy COrnacHoO PEeNUrMo3HbiM MPEACTaBNEeHNsM Wwapuata cybbekToM npasa SBASNCS NWlWb
Annax, TO Mycy/bMaHUH paccMaTpuBancs kak HOCUTe/b YCTaHOBNEHHbIX 60roM obsizaHHOCTEN. JINwb B
TO Mepe, B Kakoi oH cobntoaan CBOM PeNUrMo3Hblii JONT, Cnefys BENEHUSM Ucnama, OH nony4yan npaso
Ha NPeOyCMOTPEHHbIE lWApUaTtoM MPUTS3aHWA W Ha Opyrve lopuanyeckne BO3MOXHOCTW. [loaTomy
MyCy/ibMaHckue npaBoBedbl paspabaTbiBanM He CTOMbKO BOMPOC O MPABOCMOCOBHOCTM, CKONbKO O
[eecnocobHOCTU LA, TO eCTb O ero BO3MOXXHOCTY y4acTBOBaTb B CAENKAX M B MHbIX MPABOBbIX aKTax.

BaxHoe MecTo B MyCyNnbMaHCKON NpaBOBOW HOOKTPWHE 3aHWManuM HOPMbl, pernameHTupyowme
NMyLLeCTBEHHble OTHOWeHWS. Mpexae Bcero, B NpaBoBOi JOKTpUHE OblNo 3akpenneHo npeacrtasneHne ob
nmyliecTBe kak 06 bekTe BelwHblx npae. Ocobylo kaTeropuo COCTaBAANN BELW, KOTOPbIE HE MOT/IN U He
JONXHbl 6NN HAXOANTLCA B COOCTBEHHOCTM MyCy/IbMaHMHA.

MycynbmaHckoMy npaBy Oblfi0 M3BECTHO TakXe AeNeHue Belwei Ha OBUXUMblE U HeOBMXWUMbIE,
3aMEHUMble W He3aMEeHVMble, XapakTepuaylowWwuecs WHAUBMOyaNbHbIMU MNPU3HAKaAMW W HE uMelowme
TakoBbiX U T.An. Bonbloe BHMMaHMe MycynbMaHckue npaBoBedbl YOENsann Knaccudoukauum 3eMenbHbIX
numywecTts. B ocobble rpynnbl BblAENANOCb FOCYyOAPCTBEHHOE WMYLWECTBO, 3eMAu, nNpuHaanexaiymne
YaCTHbIM Nnuam, 6poLWeEHHbIE 3eMN, 3EMN/HENPUTOaHblEe ANns 06paboTkm 1 T.M.

B wapuate nogpobHo onpenensnncb cnocobbl BO3HNKHOBEHUS MpaBa COOCTBEHHOCTM, NMPUYEM MO
HEKOTOPbIM N3 HWUX NPaBoBedbl, MPEACTaBNTENN Pa3HbIX Ma3xaboBs, BbICKA3blBaIN PA3HOPEYMBLIE MHEHUS.
CnoxwuBlwniACS B MyCyNnbMaHCKMX TrOCy#apcTBax CTPOA OTHOWEHWA COBCTBEHHOCTW TWATENbHO
pernaMeHTVpoBancs M OXpaHsncs Hopmamu wapuata. MNpasBy yacTHOW COOCTBEHHOCTU MPUMMCHIBANOCH
60>XeCTBEHHOE MPOMNCXOXJAEHMEe, OHO paccMaTpuMBanoCb Kak MOCTOSHHOE W HeOorpaHuyeHHoe, a



cobCTBEHHMK UMen abCcontoTHY0 cBOOOAY pPacnopsiXXeHus CBOMM MMyLecTBOM. He3blbnemMocTb 4acTHOM
COBCTBEHHOCTM BbIBOAMNACL HENOCPeACTBEHHO M3 KopaHa, rae rosopunock: "M He npocTupali ceomx rnas
Ha TO, YeM Mbl HaOenunu HekoTopble napbl" (20, 31). [1,c.349]

Ocobblit  NpaBOBO pexuM KMenu 3eMan, COCTaBNSBWME MEepBOHAYANbHYID TEPPUTOPUIO
MycynbMaHckoin obwuHbl (Mekka ¢ npuneratoleli TeppuTopreit), KoTopble HasbiBanucb xmaxas. Ha atmx
3EeMNIAX MOTNIN CENUTBLCS TONbKO MyCy/lbMaHe, 34eCb Henb3s OblNo pybuTb OepeBbs, OXOTUTLCS W T.M.
HaceneHne nOKOpeHHbIX 3eMenb, Kak MNpaBuno, TEepsno CBOW COOCTBEHHMYECKME npaBa, KOTOpble
nepexoannun rocynapctey. 3eMneBnafesblbl Xe paccMaTprBannch Tenepb kak apeHaaTopbl 1 06s3aHbl
OblNM NNAaTUTL TSAXENbIA HANor (xapanx).

YactHasi dpeomanbHasi cobcTBeHHOCTb B Apabckom xanugate (MynbK) vMMena noAyYMHeHHoe
3Ha4YeHMe Mo CPaBHEHMWIO C rOCYNapCTBEHHON COOCTBEHHOCTbIO M OOWMHHBIM 3EMNENONb30BAHMEM U HE
nonyymna WupokKoro pacnpocTpaHeHns. B otnmune o1 cbeomanbHoin cobcTBEHHOCTU B cTpaHax Esponbl
OHa He uWMena uepapxuyeckol CTPYKTypbl, He cBsidbiBanacb ycnosusmu cnyxbel. C poctom
rocyoapCTBEHHOro  3eMefnbHOro (hoHga M pasBuUTMEM  oeodafbHblX  OTHOWEHWA  NOAYy4YUnu
pacrnpocTpaHeHne W YCNOBHble (POPMbl 3EMENbHbIX BRafeHUn. YacTb 3axBayeHHbIX 3eMenb crana
npenocTaBnNaATbCa  OTOENbHbIM  NPeacTaBuTensaMm  eodanbHOW  BEPXYWKW  3a  BOEHHYIO UK
rocynapctBeHHyto cnyx0by (ukta). Bnameneu Takoi 3emnu (Mktamgap) nonyyan npaeo cobupatb B CBOKO
nonb3y nogat”; ¢ NoABnacTHoro HaceneHus. MNockonbKy MKTa CO BPEMEHEM cTana nepepasatbCs MO
HacneacTBy, MO CBOEMY (PAKTMYECKOMY MOJNIOXEHMIO OHa npubnmxanacb K 3eMNsM, 3aKpenneHHbIM Mo
npaBy cobcTBeHHOCTU. CornacHo nepBoHayanbHOMYy TonkoBaHuio KopaHa npecHas Boda, TakXe Kak u
BO34yX, cumTanacb obwmm OocTositHMEM. Ho mocteneHHO KONnoAaubl, Npyabl U Menkue o3epa nepexoannv B
COBCTBEHHOCTb KPYMHbIX 3emMneBnanenbLes. Jlnwb 3HaYNTENbHbIE PEKM 1 03epa NO-NPeXHEMY BXOOMN B
obwyo cuctemy OBWMHHOA U rocynapCTBEHHOW COBCTBEHHOCTM, YTO ONPELENSNOCh HEOOXOAMMOCTbIO
NpoBeAeHMS COBMECTHbIX MPPUraumMOoHHbIX paboT, OCyWeCTBASEMbIX NOL KOHTPONEM LONXHOCTHbIX NL,.

B wapwaTte B 0TnMune 0T pUMCKOro npaea He oopMynuposanach obwas koHuenumus 0bsa3aTenbcTea,
HO MpakTU4Yeckne BONPOChl 4OrOBOPHOrO MpaBa, ONocpeoBaBWero TOProBo-AeHeXHblin 060poT, NoNyyMIn
BCECTOPOHHIOI0 paspaboTky. Obs3atenbcTBa AeNMIUCh HA BO3Me3aHble U 6e3B03Me3Hble, BYCTOPOHHUE
U OOHOCTOPOHHME, CPOYHble U OeccpoyHble. XapakTepHbiM [ONs MyCyNbMaHCKoOro obuwecTsa Obino
pacnpocTpaHeHne cneungmnyecknx 0AHOCTOPOHHUX 06si3aTenbCTB — 06eTOB.

JloroBop no wapmaTy paccMaTpusancs Kak cBs3b, BO3HMKAKOWAS N3 B3AUMHOIO COrnaleHns CTOPOH,
KOTOpOe, OJHaKo, B YCMOBMSX WMYWECTBEHHOrO0 HepaBeHCTBA WMMENO 4YMCTO (OOpMaibHbIA XapakTep.
Ycnoeusi gorosopa Mornu 6biTb BblpaXeHbl B NOOOM BMOE: B OOKYMEHTE, B HeouuManbHOM MUCbME,
YCTHO. 3aKNYeHHble OOroBOpbl paccMaTpuBanucb kak Heablbnemble. Ob6s3aHHOCTb cobnioaatb "CBOM
norosopbl" paccmatpueanachk B KopaHe (23,8) [1,¢.361] kak cBaweHHas. HenenctentenbHbIMU CUMTANNUCh
[OroBOpbI, 3aK/MtOYEHHble ¢ BE3HPABCTBEHHBIMU LIENISIMU C UCMOMb30BaHNEM "HEYNUCTBIX" UM N3BATHIX U3
obopoTa Belei.

MycynbMaHCcKne npaBoBebl HE CTaBW/IM XECTKUX YCNOBUIA, KacalowWwmxcs doopMbl BblpaXXeHns BONN
cTopoH B pgoroeope. Cornacue CTOPOH Ha BCTynneHWe B [LOrOBOP, YCNOBWS Aoroeopa Moraum 6biTb
BblpaXeHbl B [OKyMEHTe, YCTHO W B BuAe HeoguumanbHoro nucema. B wapuate noapobHo
pernamMeHTUpoBanucbL pasnuyHbie BuAbl OOrOBOPOB: Kynns-npodaxa, 3aeMm, OapeHune, Haem, ccyna,
XpaHeHMe, TOBapUWECTBO, CO3 M T.4. B CBA3M C WMPOKMM pasBMTMEM TOProBAW OOHWM U3 Hambonee
paspaboTaHHbiXx [OOroBopoB Obina kynnsg-npogaxa. O npaBOMEPHOCTW TOProBAM "Mo  B3aMMHOMY
cornacuio” rosopunock eule B KopaHe (4,33). [1,c.354]

Joroeop Kynnu-nponaxwu Aonyckancs Nuilb B OTHOWEHWN peanbHO CYLWECTBYOWNX BEWe, N TONbKO
B XaHW(UTCKOM Ma3xabe npusHaBanacb npogaxa Belen, KoTopble AONXHbI ObiTb MPOM3BEAEHbl B
Oyoywem. B cnyyae oOHapyXeHMS CKpbITbIX HEOOCTATKOB B KymnNeHHbiX Bewax (bonesHb y paba,



XVMBOTHOrO ¥ T.M.) NOKynaTenb MOr PacTOPrHyTb JOrOBOp.

B wapwnate comepxanucb MONOXeEHWUS, KOTOpble (popManbHO OCyXAanu pocToswmyecTso. Ewe B
KopaHe rosopunocb, 4to "Annax paspewmnn TOprosa 1 aanpeTtun poct" (2,276). [1,¢.367]

Ho Ha npakTuke aTOT 3anpeT 4acTo Hapywancs. 3anpewanocb obpawarb AONXHUKA B pabcTBo 32
HeynnaTy [LOJIroB, HO €ro MoXHo 6bino 3acTaBuTb OTpaboTaTb CBOW OONr KpeauTopy. Takas cpopma
pacyeTa ¢ KpeaMTOPOM COOTBETCTBOBANA Pa3BUTUIO (peodabHbIX POPM aKCnayaTaumm.

Bonbwoe BHWMaHMe B MyCyNbMaHCKOM MpaBe yAensinocb OTHOWEHWSIM UMYLWECTBEHHOrO Haima,
npexne BCero apeHne 3emnu. Bbino M3BECTHO HECKONbKO BWMAOB HaiiMa, NMpU4YeM MNepBOCTENeHHoe
BHUMaHVe yaensnocb Bonpocam pasmepa 1 nopsiaka B3MMaHus apeHaHon nnatbl B NONMb3y COOCTBEHHMKA.
Wnpokoe pacnpocTpaHeHne B apabckoM o6wWecTBe MONyyYnMnu LOroBOpbl CO3a U ToBapuwecTea. IT1a
npaBoBas popMa WCMONb30Banacb A/ COBMECTHOrO OPOLWEHWS 3EMNU, CHAPSIXEHWsl TOProBbiX
KapaBaHOB 1 T.4.
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