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AHHOTaUMSA

B cTatbe aHanuampyeTcs yronoBHOE HakasaHue B BUOE apecTa, a TakXe CylecTBoBaHue npobnem
TeopeTNYeCKOro 1 NpakTMyeckoro xapaktepa. CyTb apecta COCTOUT B TOM, YTO OCY X AEHHbIV COOEPXMNTCS
B YC/IOBUSIX CTPOrOM M30NsiLMM OT ocTanbHoro obwectsa. [aHHas Mepa MoxeT 6biTb NPUMEHeHa B BUIE
OCHOBHOrO BMaa HakasaHusi. Mpou3BONIbHOMY apecTy MAWM COAepXaHuio Mod CTpaxei He MoxXeT BbiTb
NOABEPrHyT HW OAVH YenoBeK. HM omHoro uneHa obuwecTeBa Henb3s NMWUTbL CBOOOMbI, MHAYe, Kak Ha
0C06bIX OCHOBaHUSIX, & TaKXe COrnacHo C 3aKOHOAATENbHO YCTaHOBNEHHOW NPOLELypPON.

K BOMpPOCY O CYLWHOCTA U COAepXaHUU YroslIoBHOro Haka3aHus B Buge apecrta

TepMuH «apecT» B PYCCKOM s3blke 0603HaAYaeT «3akflouyeHue nog cTpaxy», nubo 3anpet Ha
pacrnopsixXeHue MMywWwecTBOM, Hanaraemblil co CTOPOHbI cyaebHbix opraHos. Ewe B.W. Oanb onpepenun,
4YTO apecT NPeacTaB/ieH B Ka4YeCTBE 3a4epXaHus Yyenoseka nog CTpaxen, 3akNioueHns nnm B3aTus nog
kapayn. TeM He MeHee, Takue OePUHULMM apecTa HE MOryT NMPUMEHSATbCA B MOHMMAHUK YrOIOBHOIO
HakasaHus, NpeacTaBneHHOro apecTom.

Hanbonee BepHO MNPOBOANTbL BCECTOPOHHE WCCNEAOBaHWE YrofOBHOIO HakKasaHusi B KauyecTse
apecta 3a CYeT PacCMOTPEHMUS ero CyTU M coAepXaHus OAaHHOro Tuna yronoBHOro HakasaHus. [pu
aHanuae CyWHOCTW YrofIoOBHOrO HakasaHus B KAYecTBe apecTa, Heflb3si He OTMETUTb, YTO MOHUMAaHUIo
CYTV YrOoIOBHOrO HakasaHusi B BUAE apecTa B IOPUAMNYECKOR nuTepaType 0TBOAMTCS KpaliHe npucTanbHoe
BHMMaHve. Hanpumep, B.B. SkoBnes cuntaet, 4to B KA4eCTBE CYyWHOCTM apecTa, kak u nioboro apyroro
TUNa HakasaHus, BbiCTynaeT Kapa. TeM He MeHee, C ykas3aHHbIM MOHWMaHWEeM CYLWHOCTU apecTa
HernpaBuibHO 6bINo 6bl MOMHOCTBIO COrnacuTbcsl, Bedpb caMo Mno cebe yTBEpXOEHUEe O TOM, 4YTO CyTb
HakasaHWsi COCTOMT B Kape, Hyxgpaetca B yTouyHeHun. W.C. Hoi yTtBepxnpan, 4to kapa siBnsetcs
npucylein, Kak yronoBHOMy HakasaHuio, Tak M WHbIM MepaM MpaBoOBOro nNpuHyxaeHus. osops 06
yronosHow kape E.D. aHaeBoi 6bina npennoxeHa KOHKpeTM3aums HakasaHus C OTNIMYMEM CYLIHOCTM
HakasaHWs B LENIOM U CYIWHOCTM YronoBHOro HakasaHus. B cuny TOro, 4to TepMuH «HakasaHue» Obin
N3BECTEH He TONbKO AN YrONIOBHOrO Mpaea, HO M WMPOKO UCMONb30BaNCcs B Apyrux obnactsax, kapa
MOXeT ObITb onpefeneHa B KA4eCTBE CYLWHOCTN NEPBOro nopsaka, NMbo CyTn HakasaHwuii B LENOM.

Penpeccusa npepnctaBneHa B BUAE CYWHOCTM BTOPOro nopsiika, koTopas onpenensietT yronoBHOE
Hakas3aHne W BbiCTynaeT B KayecTBe rocyaapcTBeHHOl kapbl. COOTBETCTBEHHO, HAMHOIO nNpaBuUNbHEe
n3yyaTb CYLWHOCTb YrONOBHOrO Hakas3aHWsi B KA4eCcTBE YronoBHOW kapbl. KpoMe TOro, nmoHuMmaHue cytu
apecTa B KayecTBe YrojloOBHOrO HakasaHus B BuAe Kapbl BbICTynaeT B kayecTBe 00006WeHHoro, He
oTpaxas npu 3TOM peanbHOMN CyTM N3y4aeMoro HakasaHus.

I'IpaBuna Ha3Ha4YeHusd yrosioBHoOro HakasaHums B Buae apecrta

OcHoBa npuHUMna cnpaeennmMBoCTU 3akiagblBaeTCcAaA B codepXaHue npasa, nposaABnsas cebs B
KOHKPETHbIX OTpacnsx, BKA4YasdA W YronoBHoe npaso. CI'IpaBe,EU'IVIBOCTb, KOTOpasd Bonjiowaetcsa B
YronoBHOM 3aKoHe, OONIXHAa HaNTn cobCcTBEHHOE oTpaxeHne B CaHKUMAX yronoBHO-NpaBOBblIX HOPM. I'Ipm


mailto:leyla.aydamirova@inbox.ru

KOHCTPYVMPOBaHUM CaHKLUIA, 3aKOHOJATEN0 HE06X0AMMO ONMPATbLCS HA TSAXXECTb MPECTYNNEHUSI.
N. 3. 3BeyapoBckuM BbINIO OTMEYEHO, YTO caHKUMs OyaeT cnpaseannea B TOM cryyae, Koraa:
1) OHa 6yneT COOTHECEHA CO CTEMEHbIO TSXECTW NPECTYNNEHNS, ONMCAaHHOIO B AMCMO3ULMN,

2) OHa OypmeT cornacoeaHa C CaHKUMSIMM, KOTOpble MpeaycMaTpuBaloTCs 3a COBEPLIEHUE WHbIX
NnpecTynneHni,

3) Cyany bymeTt npepocTaBfeHa BO3MOXHOCTb WUHAMBMAYaNnM3aLUMnm OTBETCTBEHHOCTU U HakKasaHwus,
yuMTbiBas BCe 06CTOATENBCTBA KOHKPETHOMO YrosI0BHOMO Aena.

AHanmnaupys yronoBHO€ 3akoHOAATeNbCTBa, CnefyeT OTMETUTb, YTO apecT B KayecTBe OOHOro u3
BMOOB YrofIOBHOro HakasaHus, opuumanbHO 3akKpenneH B CaHKUMAX YronoBHO-MPaBOBbIX HOPM, KOTOPbIMUY
npegycMaTtprBaeTcsl OTBETCTBEHHOCTb 3a COBEpLIEHWE NPECTYNNEeHNA cpenHein n HeBoNbLWOK TAXECTH.

B cnyyae coBepweHust TAXKUX, MO0 0COB0 TSXKMX NPECTYMNNEHWi, apecT He MoXeT ObiTb
Ha3HayeH. OTO MONIOXEHNE CnpaBennBO B CUMY TOrO, YTO OHO MPEdyCMaTPUBAET COOTBETCTBME CTEMEHM
TSXECTU apecta XxapakTepy W cTeneHn oOLWeCTBEHHOW OnacHOCTW MPECcTynNeHnd, 3a COBepLEeHune
KOTOpbIX OH NpeaycMoTpeH. K npumepy, cornacHo cT. 15 YK P® HeoCcTOpoXHble NPECTYNNEHNS HE MOTYT
ABNATBCS  TSXKUMM  unu  ocobo Tsaxkumu. Opuamyeckasas nutepaTtypa wu3ydYaeT Bonpoc 06
OTBETCTBEHHOCTU OCYXJIEHHbIX K apecTy 3a COBEpPWEHMUE TSXKUX UnmM 0cobo TAXKUX MPECcTynneHui
pasnuyHo. ApecT NPelyCMOTPEH 3a COBEPLIEHMNE MPECTYNNEHNA NPOTUB 3L0POBbS U XU3HU COrNacHo CrT.
16 YK P®. Hanpwumep, cornacHo ct. 119 YK P® cankuusi 3a yrpo3dy ybuiACTBOM WU MPUYUMHEHUEM
TSIXXKKOro Bpeaa 3[0POBbl0 NpeAcTaBneHa B Ka4ecTBe orpaHnyeHunst ceoboapl Ha CPpok 10 2 NeT UK B BUAE
apecta Ha cpok oT 4 0o 6 mecsiueB, nMbo B kayecTBe NuweHusi ceoboabl Ha cpok Oo 2 net. HaHHas
caHKumMsa cripaBeinuea B CUy CBOEro COOTBETCTBUS TSXECTU NPECTYNNEHNs, ONMCaHHOro B ctatbe 119
YK PO.

Kak yxe oTMevyanocb, HakasaHuss B BuOe apecTta npenycmMoTpeHo 140 caHkumsMu crtarten
OcobeHHoit yacTn YK P®, npu 3TOM 13 HUX:

1) 102 pasa — 3a npecTynneHns HeboNblOoh TAXeCcTH,
2) 43 pasa — 3a NPecTyn/ieHns CpeaHen TaXeCTu.

UTo kacaeTcs CpPOKOB apecta, To OHW OyayT konebatbCsi B pas/MyHbIX BapuaHTax COrnacHo
APUHUNNY «OT» U «00».

Yawe Bcero apecTt npomuMcaH B CaHKUMSAX CTaTeid, KOTOpbIMM NpelycMaTpuBaEeTCs HeceHwue
OTBETCTBEHHOCTW 3a MpecTynneHus B 061acTu 9SKOHOMMYECKOW [OeSTEeNbHOCTW, 3a COBEpLIEHHbIe
NPEeCcTynneHns NPOTMB MPaBOCYOMS, 32 COBEPLIEHHbIE MPECTYNJEHUS NPOTUB MOpsiaka ynpaBneHus, 3a
COBEpPLWEHHbIE NPOTUB 300POBbS MM XWU3HW NPECTYNNEHNs, 3a NPecTynneHns, 4To Obinm CoBepLEHbI
npoTue 6e3onacHOCT obLlwecTBa, a TakXe 3a NPecTynneHns, KoTopble COBEPLEHbI MPOTUB Ye0BEYECKMX
M rpaxdaHckmx ceobog, a Takke NpoTUB KOHCTUTYLIMOHHBIX NPaB.

lOpuanyeckas nutepatypa COAEPXMT MHEHWE O TOM, YTO apecT — 3TOT HakasaHue, obnagpatwllee
«OKMPYIOWMM>» XapakTepoM. B HEKOTOPOM pojle AaHHOE MHEHME SBNSETCA OnpaBAaHHbIM, TEM HE MEHee,
onvpasicb Ha aHanua cynebHol NPakTUKM OCYXAEHHbIX Ha KpaTKMe CPpoku nuweHus ceobopnbl, T.e. 0o 2
neT, MOXHO cpenaTb BbIBOA, YTO apecT uvale BCEero MpUMEHSeTCs OTHOCUTENbHO Nnul, KOTopble
COBEPWUNN XYNUTraHCTBO, Kpaxy, rpabex, YyMblWIEeHHO MPUYMHUAN BpeL 300POBblO, 3apasusiu
BeHepuyeckum 3abonesaHvem unu BUY-nHdekumeir, HaHecnm noboum u np. Ona Takmx NUMYHOCTEN
HakasaHue, MpPenCTaBNEHHOE apecToM, WoKupylownm, He 6ynet. lMcnonb3oBaHue HakasaHus,
npeLcTaBNeHHOro apectoMm, He ByneT MPOTMBOPEYMTb MPUHUMMY crnpaBeanmBocTu. Pasymeetcs, apect
ABNSETCS NuweHneM cBobodbl, 04HAKO, HA MEHbLWNIA CPOK 1 0TObIBAETCS OH B CNELMEUYECKMX YCNOBUAX
coepXaHus.



MNMpn Ha3HaYeHUN HakasaHWs B Npenenax CaHKUMiA yronoBHO-NPaBoBoi HopMbl OcobeHHon yactm YK
P®, cyny cnenyet obpawartb BHAMaHMe Ha BUAbl HakasaHWii, MMelowWwnecs B CaHKUUW, NPeacTaBneHHbIe
Kak OCHOBHbl€ U AOMOSIHUTENbHbIE.

CornacHo 4. 1 cT. 45 YK PO, apecT BbicTynaeT B BuAE K/OYEBOro Bnaa HakasaHms. Cyn no ceoemy
yCMOTPeHMO BblbMpaeT OCHOBHOE HakasaHWe B kadyecTBe apecta. OpHako, MpW 3TOM OH AOMXEH
onvpaTbCs Ha TO, YTO MEHee CTPOruii BUA HakasaHus He CMOXeT obecneynTb OOCTUXEHNE UMEOWMNXCS Y
HakasaHus uenei. VIHbIMM cnoBamu, BOCCTAHOB/IEHME COUMANbHON cnpaBennnBocTv, NMbo mcnpaeneHne
OCYX/AEHHOro, a TakXe npeaoTBpalleHne COBEPLIEHNS HOBbIX MPECTYNNEHWIA COrnacHo 4. 2 c1. 43 YK PO,
MOXHO OCYWECTBAATbCS B 9TOM Cllyyae fnuvlb 3a CYeT KPaTKOCPOYHOro CoAepXaHus BMHOBHOMO B
YCNOBUSIX CTPOrOin N30N1AUMM OT OCTasNbHbIX YNeHOB obLwecTBa.

CornacHo u. 1 cT1. 54 YK P® apect moxeT 6bITb Ha3HayeH Ha cpok oT 1 0o 6 mecsues. Kpome ToOro,
caHkumamn ctateir OcobeHHon uyacTu YK P® yctaHOBneHbl KOHKpeTHble cpoku apecta. OpHako,
CYWeCTBYIOT W CnydYaun, Korga npeacrtaBuTeNnb CyAa BbIXOOUT 3a npegenbl pa3MepoB HakasaHwuii, 4To
ykasaHbl B caHkumsax crtateit OcobeHHOW YacTu. OTO BO3MOXHO B Clyyae Ha3HaAYeHUs HakasaHus no
COBOKYMHOCTW NPeCcTynneHnn nnn NnpuroBopoB, a Takxe B nopsake cT1. 69 n 70 YK P®.

B cnyyae HasHayeHWsi HakasaHMsa MO COBOKYMHOCTW MPECTYNNEeHWA, 3a KOoTopble npedycMoTpeH
apecT, a Takxe oTtgasas BblOOp B MOMb3y LAHHOrO BMAA HakasaHus, Cyd UMeeT npaBo Ha TO, YTOObI
Ha3HauYMTb OKOHYATENbHOE Hakal3aHWe 3a CYET MOT/IOWEHNS1 MEHee CTporo 6onee CTPOrnM HakasaHueMm, a
TakXe npu NOMOLWM YAaCTUYHOrO UAWM gaxe MOMHOro CROXEHUs, YTO nponucaHo B 4.2 cT. 69 YK P®. B
CWNy TOro, 4TO 3a COBEpLIEHHble MPECTYMIEHNS MPefyCMOTPEH apecT, TO OTCI04a MOXHO clenaTb BblBOA
O TOM, YTO AaHHble MPECTYNNEHNS OTHOCATCS K HeOONbLWOMN, NGO cpeaHei cTteneHn TaxecTu. MNpu aTom
Ha ocHoBaHuMM 4.2 cT. 69 YK P® okoHuyaTenbHOe HakasaHue B 3TOM cnyyYae He OypmeT npesblwaTb
NONOBMHbLI MakcMManbHOro cpoka apecta. K npumepy, npyu BMEHEHUM MO COBOKYMHOCTWU OBYX 3MW300B
HapyweHnss HENPUKOCHOBEHHOCTN YaCTHOW XW3HW, cornacHo 4.1 ct. 137 YK P®, makcumanbHbli cpok
apecTa He MOXeT cocTaBnaTb bonee, 4em 6 MecsLEB.

AHanNoOrnyYHbli MakCcMManbHbIA CPOK apecTa MoXeT ObiTb HasHa4yeH B cryyae, Korha cornacHo Y. 2
ct. 137 YK P® BMeHseTcs HakasaHue Mo COBOKYMHOCTWM KBanUUUMPOBAHHbIX BUOOB HapyWeHUs
HEMNPUKOCHOBEHHOCTMW YAaCTHOM XU3HMW.

MornoweHne HakasaHUs Npw ero HasHa4YeHuK No COBOKYMHOCTW NMPUrOBOPOB YTONOBHLIM 3aKOHOM He
npeaycMatpusaeTcs.

CnepnyeT TakXxe OTMETUTb TOT pakT, Y4TO cornacHo ct. 64, 80 YK P®, apecTt MoXeT NpuMeHATbCS B
nopsiiKe CMSAryeHns HakasaHus. Kopuamyeckm ¢ Takum MHEHWEM CnellyeT COrnacuTbCs, 0AHako, nofobHoe
pelweHne Ha nNpakTuke ensa nu bydeT LenecoobpasHo NPUMEeHsiTb. ViccnenoBaHue cynebHON npakTuku
nokasblBaeT, 4YTO CPeOHWA CPOK NuWeHWs cBo6OoAObl, KOTOPbLIA ONpemensoT Ccydbl 3a NPecTynneHus
HebONbIWOK TAXECTW He MpeBblaeT OOHOrO roAa, a 3a MPecTynieHus cpefHein TAaXecTn — OByX C
nonoBuHol net. OcyXAeHHble 3a NPeCTynneHns HeOONbIWON UNK CPenHel TAXECTN MOryT ObiTb YCNOBHO-
[OCPOYHO 0CBOBOX AeHbI Nocne oTObITUS OOHOM TPETW CpOKa NUWEHUs cBo6oabI.
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