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JNlykmaHoBa AnuHa

AHHOoTauus: [paxAaHCKO-NMpPaBoBOV PEXWUM HedBMXMMOCTM OCHOBbIBAETCS Ha HeobX0AMMOCTM
peanuaaumm yCTOMYMBOCTM NPaB Ha MMYLWECTBO, YCTaHOBNEHME 1 obecrneyeHmne nopsaka pacnopsiXKeHus
HEeOBMXUMbIM VMYLWECTBOM. B HacToswwee Bpems pacTeT akTyaNlbHOCTb WCCNEAOBaHUS TpaxaaHCKo-
NpPaBoOBOro pexuma HeaBMXMMOCTM B CBA3W C TEM, YTO B HAcTosWEe BPEMSI MPUHMMAETCS 3HAYUTENbHOE
KONMMYECTBO HOPMATUBHO-MPABOBLIX aKTOB, PErnaMeHTUMPYIOWNX MNPaBOOTHOWEHNS, CBsi3aHHble C
HEeOBMXMUMOCTbIO, B YX€ MMEoWMecs HOPMaTUBHO-NPABOBbIE aKTbl BHOCATCS M3MeHeHus. ViccnenosaHue
JaHHOro BOMpoca akTyanbHO NPexAe BCero B CBS3M C 4acTO BO3HMKAKOWMMU npobnemamm 1 npobenmMamu
B 3aKOHOAATEeNbCTBE, CBA3aHHbIE C MEXaHW3MaMu 3awmuTbl NpaB COBCTBEHHOCTU Ha HEOBMXMMOCTb, a
TakXe nocsaratenbCTB HA 3TO MPABO Pas3NNYHbIMKA METOOAMU, B OCHOBHOM CBSI3aHHbIX C UCMONb30BaHNEM
npo6enoB B CyLECTBYOWEM 3aKOHOAATEbCTBE.

K o6bekTam HeABMXMMOro MMylLecTBa rpax,aaHCKoe 3aKOHOAATeNbCTBO OTHOCUT Belm, ucxoasa m3
IByX Npu3HakoB. [NepBblii NpU3HaK - MPOYHas CBA3b C 3€MNEN U HEBO3MOXHOCTb MepemelleHns 6e3
HecopaamepHoro ywepba nns camoil Bewu. [lo 3TOMy npusHaky cpeoy 0O6BEKTOB HEOBUMXMMOro
MUMyLLECTBA BbIOENSIOT 30aHNSA U COOPYXeHMs. Tak, B COOTBETCTBUM C HblHE yTpaTuBWKM cuny noan. 4.4.
n. 4 npunoxenus A k CHull 10-01-94 «Cuctema HOpMaTMBHbIX JOKYMEHTOB B CTPOUTENbCTBE. OCHOBHbIE

nonoxenus»!l nog 3naHnem noHumaeTcs HaseMHOe CTPOMTENLHOE COOPYXEHWE C MOMELEHUSMU ONS
NPOXWBaHMA W (MNK) OeaATeNbHOCTM NI0IOen, pasMeleHWs NPOU3BOACTBA, XPaHEHMS NPOAyKUMUM WK
conepXaHns XUBOTHbIX. MoanyHKT 6. n. 2 cT. 2 denepanbHoro 3akoHa ot 30 nekabps 2009 rona Ne 384-
®3 «TexHNYeckuit pernaMmeHT o 6e30MacHOCTM 3nanuit n coopyxeHuii»[2] sakpenun 6onee noapobHoe
onpeneneHne 3aaHus Kak pesynbTaT CTPOUTENbCTBA, NPeacTaBnsowmin coboli 06 EMHYIO CTPOUTENbHYIO
CUCTEMY C HAA3EMHOM 1 (UNN) NOA3EMHON YaCTblO, BKOYAA MOMELEHNS, CETU MHXEHEPHO-TEXHNYECKOr0
obecrneyeHns N CUCTEMbl NHXEHEPHO-TEXHNYECKOro obecrnedyeHnst U npenHa3HayYeHHbI Ons NpoXunBaHUs
n (Mnn) OesATenbHOCTU noAen, pasMeleHns MNPoM3BOACTBA, XPaHEHWS NPOIOyKUMW WAXM CodepXaHus
XUBOTHbIX.

Ocoboro BHUMaHus TpebyloT nNpobnembl 3aKOHOZATENbHOrO PErynMpoBaHUS NPaBOBOr0 pexuma
XWNbIX W HEXUNbIX nomeweHwnini. OnpeneneHve TepMuHa «MNoOMeWeHne» aaeana 4YacTb TpeTbs CT. 1

denepanbHoro 3akoHa oT 15 uioHst 1996 roga Ne 72-d3 «O ToBapulecTBax COGCTBEHHMKOB Xunbsi»[1]. B
YaCTHOCTM, MOMELWEHNEe - BbIOENIEHHAS B HaType eauHuMua KOMMMeKca HEeOBMXUMOro MWMyLWecTBa,
npegHasHadYeHHast 07151 CaMOCTOSITENIbHONO MCMONb30BaHUA B XMWMbIX, HEXWUMbIX WIW MHbIX UEnsx u
Haxognsilwascs B COBCTBEHHOCTM rpaXaH Unv puanyeckmx nuu, a Takxe Poccuiickoin denepaumnn, ee
Ccy6bekToB ¥ MyHMUMNanbHbiX 00pasoBaHWii. YkasaHHbIi 3akOH yTpaTun Ccuay C  MNPUHATUEM
depepanbHoro 3akoHa o1 29 pgekabps 2004 ropa Ne 189-d3 «O BeepmeHun B gelictene XUNUWHOMO
komekca Poccuiickoit denepaumn»2l. Mo atoi npuunte, a Takxe B cBsiau ¢ Tem, 4To B XK PP noHsTue
«MOMELLEHne» OTCYTCTBYET, MOXHO cCKazaTb, 4YTO B [JENCTBYyHOWEM 3akoHojatenbcTBe Poccuinckoin
denepaunn neranbHOro onpeneneHns Takom pasHOBUOHOCTM HELOBUXXMMOrO NMYLLECTBA, Kak NOMELLEHNE,
HeT.

B 1O Xxe BpeMsa XwunbiM nomeuweHmem cornacHo n. 2 ct. 15 XK P® npusHaeTca n3onmpoBaHHOE
nomelleHme, KOTopoe ABASETCH HeABUXUMbIM UMYLWECTBOM U NPUrogHO AN MNOCTOSIHHOMO NPOXWUBaHMA
rpaxgaH, NockoNbKy OTBEYaeT CaHUTAPHbIM U TEXHWYECKMM MpaBuiaM U HopMaM 1 MHbIM TpeboBaHMAM
3akoHogpaTenbCcTBa.
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Bonpocbl npaBoBOro pexwuma XuablX U HEXWUNbIX MOMELEHWA npeanaranucb K 06CyXAeHMo B
KoHuenuun passuTtus rpaxnaHckoro 3akoHogatenbcrBa. Hanpumep, cuntaetcs uenecoobpasHbiM, BO-
MepBblX, U3MEHUTb TnaBy O XWNbIX NOMEWeHusix, HaseaB ee «[lpaBo COOCTBEHHOCTM Ha XWnble W”
HeXW/ble MOMELWEHNs»; BO-BTOPbIX, 3aKPenuUTb B 3aKOHE MOHATUE «MOMELIeHMe», ONpPenenmB ero kKak
006beKkT rpaxpnaHckMx MnpaB B BWAE KOHCTPYKTUBHO U MPOCTPAHCTBEHHO 0060COBNEHHO 4YacTu
(TpexmepHoro o6bekTa) BHYTPU 34aHWUS, NMPUrogHOW Onst mucnonb3oBaHus (noan. 3.8.1 n. 3 pasza. IV
KoHuenunn pasemTms rpax naHCcKoro 3aKkoHooaTenbCTBa).

C Haweli To4kmn 3peHNA Takad No3nuna HyXXoaeTcsa B YTOYHEHUN, MOCKOJIbKY TEPMUH «NOMeLWeHne»
nMeeT B rpaXjaHckom o6op0Te HEeCKOJ/IbKO 3HaYeHWi, Kax oe 13 KOTOPbIX COOTBETCTBYET pa3HbIM LeNnsgam
BaneHnsa n nonb30BaHUA U NO3TOMY noonanaeT noa Jencrene Pa3HbIX NpPaBoOBbIX PEXWMOB.

Bo-nepsbix, NOMElEHNe MOXEeT MOHUMATbCA KakK BHYTPEHHAS 4YacTb 34aHUS WAW COOPYXEHMUS,
nmerolaa Bxon 1 nognagarowas nom npasoBon pexuM He4BMXMMOro UMyLLECTBA CO BCEMWN BblTEKAIOWMMMN
oTctoaa nocnencTeusiMu. B yacTHOCTU, cy6bekTMBHbIE BellHble MpaBa Ha Takue MOoMeLeHus noanexart
rocygapCTBEHHON perncrpaunu.

Bo-BTOpbIX, NOMeLEeHNe MOXeT NMoHMMatbecs kak obocobneHHas yacTb BelwwW, Ucnosnb3yemas ans
BPEMEHHOrO npebbiBaHWs, NPOXMBAHWA WAU NPOMECCUOHANbHON OesiTeNbHOCTM YenoBeka (Kyne B
BaroHe, kailoTa Ha cygHe u T1.n.). CybbekTuBHble BelHble NpaBa B 3TOM Clyyae OrpaHvyMBaloTCs
NpaBoOMOYMSIMM BNafeHWs U MOoNb30BaHWMA M He MnonanexaT rocyaapCTBeHHol peructpauun. MNpaea Ha
NoNb30BaHMe TaknMn 06 bekTamm SBNSIOTCS NPEAMETOM rpaxdaHckoro obopora.

B-TpeTbux, nomelweHne MOXeT MOHUMaTbCs Kak cOopHO-pas3bopHas KOHCTPyKums, obpasytowas
(PYHKUMOHANbHOE  BHYTPEHHEEe MPOCTPAHCTBO WM  MNpefHasHayeHHas Ons  MNPOXWBAHMS UK
NPogeccMoHanbHOM OesaTeNnbHOCTN YenoBeka (lopTa, Buream, uray, nanatka u T1.n.). CyObekTuBHble
BElWHble NpaBa (BNajeHUsi, NONb30BaHWS, PACMOPSXEHWs) Ha Takyl KOHCTPYKUMIO He nognexar
rocynapCTBeHHoW pervctpaummn. MonobHble KOHCTPYKUMM SBASIOTCS NPeaMeToM rpaxiaHckoro obopoTta
Kak OBMXWMbIE BEWWN 1N COOTBETCTBEHHO YUMTHIBAIOTCS Kak YacTb MMyLlecTBa cybbekTa.

C y4yeTOM W3NOXEHHOrO, €CTb OCHOBAHWS CCOOPMYNMPOBATb OMpeaeneHne: MoMeleHne -
NONNMPYHKUMOHANbHBI  06bekT Cy6bekTUBHbIX BELWHbIX MNpaB, KOTOPbIi npeacTaBnsieT  coboi
060CO6NEHHYI0 (T.€. OrpaHMYeHHYK CO BCEX CTOPOH CTPOMTENIbHbIMU KOHCTPYKUUSIMU), OPUOMYECKN
KOHKPETU3NPOBaHHYO YacTb MaTepumn, koTopas obpasyeT BHyTPEeHHee NPOCTPaHCTBO BELWM UK ee YacTu,
CO3[aHHON 4enoBEeKOM (3aaHume, CoopyxeHue, COOpHO-pas3bopHas KOHCTPYKUMS) WAW BblOAENEHHOW M3
npupoabl (Hanpumep, CONsHble Nelwepbl O acTMaTWKOB, MOA3EMHble XpaMbl M T.M.), UMeeT BXo4 W
npefHasHayeHa B MeEPBYD oyepedb AN (PYHKUMOHANbHOrO MONb30BaHMsA, B TOM 4YuCne C LUEJblo
MPOXWBaHUS YenoBeka, a TakXe ANs OCYLWECTBNEeHUs MNpeanpuHUMaTEeIbCKOM UNN MHOW MPUHOCSIWEN
[0X04 OesiTENbHOCTW.

JaHHas nedpurHULMS yNpoCTUT CoAepXaHne akToB OpraHoB rocyJapCTBEHHOWM BNACTU UM MECTHOTO
camoynpaBfieHNs, PernaMmeHTVpyoLWNX NPaBOBOV PEXUM TMOMELEHUA pPasfMyYHbIX BWIOOB; MO3BONUT
yBenn4MBaTb 06 bEM PYHKLMIA NCNONb3yeMblix 06 bEKTOB CyObEKTUBHBIX FPpak AaHCKMX Npas; NpeaocTaBuT
KOHKPETHbIM cy6bekTaM BO3MOXHOCTb 0ofee TOYHO onpedenstb o6beM MpaB Ha Takue npeameTh
coenkn. Hanpumep, B KOHLECCUOHHbIX COrnaweHusx MOXHo 6ymeT 4YeTko pacnpenenntb npasa U
0653aHHOCTN MX Y4aACTHUKOB.

CkaxeM, 3paHve (CTpOeHMe, COOpYXEHUE), BXxopaslee B COCTaB 0ObekTa KOHLECCUOHHOro
cornaweHuns, noanexauwee pPeKoHCTPYKUMM, Haxoamutcs B cobcTBeHHOCTM cybbekta Poccuiickoin
depepauuy MAM  MyHMUMNANbHOrO 00pa3oBaHUsl, a HOBble MNOMELWEHUS, KOTopble o6pasylTcs B
pesynbTate PEKOHCTPYKUMW, MOTYT MnpenaBaTbCsl B NONMb30BaHWe KoHueccumoHepa. OH Xe, He MeHsas
PYHKUMOHANBbHOrO HasHayeHns npegmeta [OOroBopa, MOXET OCYWeCTBASATb B 3TUX MOMELEHNAX



npeanpuHMMaTesbCKylo OesATeNbHOCTb, MPSIMO He CBSI3aHHYlD C LUensMu akcnjyatauum npegmeTa
cornaweHus (HanpuMep, KOHLECCMOHEP CO3AaeT B Nepexoaax MeTpornonnteHa CoBCTBEHHYK TOProByiO
ceTb). Takum o6pasom, MOCPEACTBOM aKCMayaTauum OOHOro 06beKkTa MOXHO OCYWECTBASTb
LOMONHUTENbHbIE BUAbI NPEANPUHUMATENbCKOM AeATeNbHOCTHU.

MpennaraeTcs ycTaHOBMTb MPaBWMIO, COrflacHO KOTOPOMY NULO nocne npuobpeteHusi xotst Obl
OOHOr0 NoMeLeHNs B 3naHnm B COOCTBEHHOCTb MOMy4YyaeT NpPaBo Ha A0/ B NPaBe Ha 3eMENbHbIA y4acToK,
Haxogdwmnca noa 3gaHueMm. Ecnn Takol yyacTok HaxoOmMTCs B rOCYLapCTBEHHOW WMAW MyHMUMNANbHOMN
cobcTBeHHOCTM, TO Poccuiickas depepauns, ee cybbekT unm MyHuumnanbHoe obpasoBaHue OyayT He
Brpase pacnopsaxaTbCs UM, K NpUMeEpPY, NyTEM NPeaocTaBneHns ona ganbHenwen sactpoikm (nogn. 3.4.1
n. 3 pasga. IV KoHuenumm passmTtmsa rpaXxaaHckoro 3aKkoHo4aTenbCTBa).

OpgHako He Bce npennoxeHuss asTopoB KoHuenuuym pasBuTUS rpaXkaaHCKOro 3akoHoaaTenbCcTBa
MOXHO Mpu3HaTb cnpaBennuBbiMA. ITO KacaeTcsd, B 4yacTHoctu, ee nogn. 3.8.3 n. 3 pasn. |V,
npedycMaTtpuBatowero notepto cobCTBEHHUKOM MpaBa Ha OO0 B obuweit noneBoli COBCTBEHHOCTU Ha
3EeMeJIbHbIN Y4acTOK B ClyyYae paspylweHns 3aaHuns.

JaHHOoe nonoxeHne NONHOCTbIO MPOTMBOPEYUT cyuwecTeylowemy B Poccuiickon ®Pepepauun
nopsioky. Tak, yacTb 6 cT. 36 XK P® 3akpennsiet, 4to npu paspyweHnmn, B TOM YACNEe CrydainHoi rubenn,
CHOCE MHOrOKBapTMPHOro AoMa COOCTBEHHMKM MOMELEHW A B HEM COXPaHAOT A0 B npaee obwei
[0NeBoi COBCTBEHHOCTM HA 3€MEeNbHbIA y4acTOK, HA KOTOPOM Haxo4uncsl AOM, Ha 3NIEMEHTbI 03e/IeHEeHNS
n 6naroyctpoicTtea W WHble npedHasHayeHHble Ons obcnyXuBaHus, akcnnayataumm u 6naroyctpoicTtsea
oMa 06 beKThI, pacnonoXeHHble Ha yKa3aHHOM 3eMeflbHOM y4acTke.

Kpome ToOro, paccmatpusaemoe npennoxeHue asToposB KoHuenuuu pasBuTUS rpaxaaHCKoro
3aKoHOATeNbCTBA MPOTMBOPEYMT MOHMMaHMIO npaea cobcTBeHHOCTU. CornacHo nonoxeHusam n. 1 crT.
235 'K P®d ocHoBaHuMeM npekpalleHns npasa cobCTBEHHOCTN MOXET CTaTb:

® OTyyXAeHue COOCTBEHHNKOM CBOEro MMYyLLECTBa APYroMy nuuy;
® 0TKa3 cobCTBEHHMKA OT NpaBa COOCTBEHHOCTH;
e rnbenb AN YHNYTOXEHME NMYLWECTBA, a TakXe MHble cnyyaun, onpeneneHHble n. 2 ¢T. 235 MK PO.

MoonyHKT 7 Yacty nepsoi N. 2 cT. 35 K P® comepXxunT cneunanbHoe NpaBufio O npekpaweHun
npasBa COOCTBEHHOCTU Ha XWNOe NOMeELLEHNe B cnyyae ero 6ecxo3samHOro coaepxaHus, Buipl KOTOPOro
yKasaHbl B yacTtu nepsow cT. 293 K PO.

Taknm o6pa30M, HM OOHO M3 NEPEYNCNEHHbIX OCHOBAHUIA He OOMnyckaeT MPOU3BOJSIbHOIO NINWEHNS
cobcTBEHHMKA  ero nvyuecTea. HeCMOTpﬂ Ha T0 u4Tto KoHuenuus passnTna  rpaXxagaHckoro
3akoHoOaTenbCTBa roBOpPUT O CBA3UM MeXay npaBoM COBCTBEHHOCTM Ha MNoMelleHne ¢ npasom obuiei
COBCTBEHHOCTN Ha 3eMeJIbHbll y4yacTOK, B YACTHOCTM O TOM, 4YTO MNpPaBO OONEBON cob6CTBEHHOCTM Ha
3eMeribHbI Y4aCTOK HE MOXET OTYyXAaTbCHd B OTPbIBE OT rpasa CcoBCTBEHHOCTY Ha nomMmeuieHmne, naxe
nogobHas 3aBMCMMOCTb HE MOXET U He [HONXHa O3HayaTb npekpauieHne npasa cob6CTBEHHOCTN Ha
3eMeJibHbI Yy4aCTOK B CBSA3U C rnbenbto pacnonoXxXeHHOro Ha Hem 06bekTa HeaBUXUMOCTN.

Taknm obpasom, KoHuenums pasBuUTUS TpaXkAaHCKOro 3akoHoAaTenbCTBa COAEPXWUT HOBENNbI,
Kacawowmecs NPaBoBOro pexXuMa 30aHuin, COopyXeHuiA, XUbIX U HEXUIbIX NOMELEHNIA, KOTOpbIE, TEM He
MeHee, HyXdalTca B AONONHMTENbHON npopaboTke. HayyHas auckyccms no cambiM OCTpbiM NpobnemMam
MO3BONUT MakCUManbHO YYeCTb BCE TOYKM 3PEHWUS U co34aTb HOPMbl, KOTOpble obecrneyat yCTOMYMBbIN
rpaxaaHckuin 06opoT ykasaHHbIX 06 bEKTOB.
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