MpaBoBas npupona 6payHoro morosopa

MapHesa FOnuga FOpbeBHa

Tema 3aknoueHuss GpayHoro [oroBopa SABNAETCS akTyalbHOW ANS HbIHEWHMX CeMeWHbIX nap
Poccuiickoi ®epepaunun. Ho nns Ttoro, 4tobbl MOHATH HYXHOCTb U HEOBXOOMMOCTb AaHHOro BMAa
IoroBopa Afd Hawux rpaxpaH HeobXxoOuMO W3yumTb M3HYTPWM WM COOTHECTM BCE MOChl U MUHYCh
3aK/oYeHNsl Takux OoroBopoB. lMOHSATb MpuUpody MNPOWCXOXAEHWs, Ona Toro 4tobbl He monyckaTb
lopuaMYecknx Owmbok B MOMEHTbl WX 3ak/lo4YeHUsl, a TakXe MOoyYaTb BO3MOXHOCTb [ANs
COBEpLLEHCTBOBaHNS 3aKoHOJaTeNbCTBa B AaHHOW cdpepe.

B Poccum 6payHblii 0OrOBOpP HE MMEET Takoro WMPOKOro pacrnpoCTpaHeHUst B OT/MYME OT CTpaH
3anapa, roe naHHas doopma perynmpoBaHns MMyWeCTBEHHbLIX OTHOLWEHMWA CNONb3YEeTCs YXe MHOro ner.
BpauHbli noroBop B Poccuym MOXeT UMeTb XapakTep WCKYMTENbHO WMYLWECTBEHHbI, B OTAn4Yne
OT AOpyrnx cTtpaH. bpauyHble KOHTpakTbl 3apybeXHbiX CTpaH OnpeaensioT HPaABCTBEHHblE CTOPOHbI
NMOBELEHNSA CYNnpyroB: ONPenensioT paBHONPaBMe MyXa M XEeHbl, Hanuune 0b6a3aTenbHOCTN B BEPHOCTH,
B3aVMHOW noaaepXxkKe, paBHoMpasue B BOCMUTaHUM OeTei n T7.4. PaHee 6payHblii JOroBOp MpakTUYecku
He 3aknoyancs, u3-3a Toro, 4To 0N NPOCTO HE 3HANW O Ero CyWeCTBOBAHMMN 1 NPUHLMMNE OeACTBUS.

Tak 4To Xe Takoe OpayHblii OOrOBOP WM ANS YEro OH HyXeH, 3To ocobasi rapaHTus ONs Cynpyros
B OTHOLWEHUM UMYLLECTBa KOTOPOE onpeaeneHo B 6payHomM gorosope. [aHHbIli 4OrOBOp SABNSIETCS BECOMOWA
MOMOLLbIO B PELIEHN BOMPOCOB pasfena MMyLWecTBa nocne pactopxeHns bpaka.

WHCcTuTYyT poroeopa (Hes3aBWCMMO OT OTpacnu npasa), UCMONb3yeMblii yxe 6onee ThicsuM neT,
NMOATBEPXOAET YHMKANbHOCTb M TMOKOCTb NPaBOBOM (HOPMbl, B KOTOPYD 0OnekalTcs pasnnyHbie
Nno xapakTepy OOLECTBEHHbIE OTHOWEHWUS, B LENsX KoopAMHauuu MoBeneHWs cyObekToB mnyTem
YCT@HOBNEHUSI MNpPenenoB WX BO3MOXHONO W [OOMXKHOMO MOBEAEHUs, a TakXe onpeneneHus
OTBETCTBEHHOCTUN 3a HapylWweHne NPUHATLIX 0693aTeNbCTB. YHUKANbHOCTbL JOroBopa NPOSIBNSETCS B €ro
perynvpylowein yHKumMM, Kotopasi cbnmxaetr ero ¢ 3aKOHOM W HOPMATUBHbIMM akTaMmu, MOCKONbKY
CTOPOHbI, B MEPBYID O4Yepenb, PYKOBOACTBYSICb OEWCTBYKOWMMMN 3aKOHOLATENbHbIMA M HOPMATUBHbLIMM
akTamu, BblpaxatT CBOK BOMO M ycTaHaBnuBaloT Ans cebs npenenbl BO3MOXHOrO MNOBEOEHUS; BO-
BTOPbIX, 3@ HApYLIEHWe COrnacoBaHHbIX YCNIOBMIA HA CTOPOHbI BO3M1araeTcsl OTBETCTBEHHOCTb B Npenenax,
YyCTaHOBJ/IEHHbIX camMuMmn cybbekTammn Oorosopa, MMbo (Mpu OTCYTCTBUM TaKOro YCNOBWMSI) HA OCHOBAHWM
3aKoHa.

WNcTopuns noroBopa kak MHCTUTYTa npasa no3sonsieT, 0606WwmB NpakTuKy ero NpUMeHeHns, ckasaTb,
4YTO TEPMWH LOrOBOP NPOMCXOAWUT OT rnaarona contrahere — «craruBatb». VI TONbKO nocne pasneneHus
OCHOBaHWi BO3HMKHOBEHMS 0653aTENbCTB HA AOrOBOPbI M AENWKThI contractus ctan paccMaTpmBaTbCs Kak
cornaweHve, obecneyeHHoe NpaBoM Ha cyaebHyto 3awmnTy. [1]

Uto ke kacaemo 6payHOro Ooroesopa, TO 3TO PasHOBUAHOCTb FpaxaaHCKO-NpaBOBOro LOroBopa,
WA LOrOoBOP BbLICTYNAaeT Kak CeMENHO-NpaBoBOM WMHCTUTYT? KOHEYHO Xe 38To 0cobbli  A0oroBop
N Ha CerogHAWHUMA OeHb MHEHWUS YYEeHHbIX PacXoOATCS U Bbi3blBAOT MHOXECTBO CMOPOB O MPAaBOBOWA
npvpoae 6payHoro goroeopa.

H.B. KyTbéBa npuaepxmnBaeTcs MHEHMs, 4TO OpayHbiii OroBOp SBNSIETCS rpaXAaHCKO-NpaBOBbIM
noroesopoM. OH obnafaet onpeneneHHo CneumguKori 1 OTANYAETCS OT OPYrnX rpax AaHCKuUX LOrOBOPOB
no cyb6bekTHOMy cocTaBy (Cympyru, nuua Xenawwue BCTynuTb B 6pak), npeaMeTy (UMyWEeCTBEHHbIe
NPaBOOTHOLWEHNS), COAEPXAaHUIO (M3MEHEHNE NMYLLECTBEHHbIX NPABOOTHOWEHUI). [2]
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He SIBNSETCS YEM-TO YHUKANbHbIM, HECMOTPS Ha HanMune onpeaeneHHbIX 0CobeHHOCTen, Ha0bopoT, OH-
«0bblYHAs rpaxkAaHCKO-NpaBoBas caenkar», «0AWH U3 MHOTWMX», OOMH M3 BUOOB rpaAaHCKO-NpaBoBOro
norosopa. [3] lMo3uumsa aBTOpPOB 3akf4yaeTcs B TOM YTO 3ak/lOYeHMEe pacTOpXeEeHWe W BHeceHue
N3MEeHeHWUn B JOrosop yxe npegycMmoTpeHsl K.

N.B. MakcumoBMY, nNpuaHaBasi, 4To OpauyHblii goroBop obnagaeTt «CywecTBEHHON Crneundukon,
CBSI3aHHO C 0COBEHHOCTSIMM CEMENHOro npasa kak 0coboi capepbl NPaBOBOro PerynMpoBaHus...», TEM
He MeHee, onpegensieT ero Kak «rpaXaaHcko-npaBoBOA MHCTPYMEHT UMYLLECTBEHHbIX OTHOWEHNA MeX oy
cynpyramy 1 ObIBWUMK cynpyramu», ykasblBaeT, 4TO OH "mpeactaBnsieT coboit ocobyio pasHOBUAHOCTb
rpaxdaHCKo-NpaBoBbIX COrnaweHuii 6e3so3mMesnHoro tuna...". [4]

Btopasi Touyka 3peHusi 0 cemeiHo-npaBoBoi npupoae 6GpayHoro goroeopa npepactaBneHa A.M.
Heuaesoit, H.H. TapycuHoii, O.H. Huszamnesoir. O6ocHoBbIBasi CBOK no3uumio o 6payHom gorosope, A.M.
HevaeBa nonyepkmBaeT, 4TO "peyb wWAOET He O rpaxOaHCKo-npaBOBOM [OOrOBOpPE Kak cAenke
MMYLIECTBEHHOr0 XxapakTepa, 3ak/loY4EeHHOW MeXnay (Ou3MyeckuMmu nuuamm, a o BecbMa cBoeobpasHoii,
OCHOBaHHOW Ha NNYHbIX OTHOWEHUSIX AOrOBOPEHHOCTU OTHOCMTENbHO cyapbbl Mx mmywecTtBa. U Takoi
IOroBOp HanpsiMyilo cBsizdaH ¢ OpakoM".[5] YXe nosgHee aBTOp yKasbliBaeT, 4YTO "ycTaHOBNEHME
JOroBOPHbIX OTHOWEHWI/ A NO MNOBOLY COBMECTHO HaXWTOro uMyllecTea npelycMatpmBaeTcs B CaMOM
obwem Buge n. 1 n 2 cr. 256 K. Hopmbl Xe ceMeiHOro npaBa PernameHTpyloT 3TW OTHOWEHUS
[oCTaToyHO noapobHO, onpeaenssi nNpaBoByl Npupondy GpayHoro goroBopa, OOpMy ero 3akniyeHus,
cogepxaHue 6payHoro Jorosopa, OCHOBaHus N3MeHeHus, pacTopXeHus, npU3HaHns
HenencTenTeNbHbIM«. [6]

CumTas npaBoBylo npupody 6payHoro morosopa cemeiHo-npasosoi, H.H.TapycuHa otmevaeT, 410
«Teopus cemMelrHO-NpPaBoBOro Oorosopa noka HaxoguTtcsa B 3apobllleBOM COCTOSHMU», a “"cneumnasbHblil
Ccy6beKkTHblA COCTaB CEMENHO-NPaBOBOro [LOroBopa, €ro BWAbl, LEenu, npeaMmeT, comepXxaHwe, B T.4.
(v noxanyin, npexnhe BCEro) opueHtauus Ha obwme Hayana CEeMenHOro 3akoHoZaTenbCTBa, BCE 3TO
co3naeTt HeobxoaMMble N AOCTATOYHbIE MPEANOChIKM ANS TaKOW CaMOoCTOATeNbHON Teopun”. [7]

O.H. HwuzammeBa o60CHOBbIBAET CeMelHO-NpaBoBYyld npupody OpayHoro gorosopa ero
cneundunyecknMmn 0COBEHHOCTAMM, Cpean KOTOPbIX OHa BblAeNseT crnefylowmne: CTPOro onpeneneHHblin
cy6bekTHbIA cocTaB (Cynpyrv 1 nuua, BcTynatowme B 6pak); TECHYI0 3aBUCMMOCTb OT Bpaka, BHE KOTOPOro
OH He MOXeT CcylwecTBoBaTb; CBoeobpasve npenMeTa [OOroBopa (He TONMbKO HANM4yHOE, HO elle
He npuobpeTeHHOe uMywecTBo); ocoboe copepxaHue, MOCKONbKY MepeyeHb CyLEeCTBEHHbIX YCNoBuUi
3aKOHOM He YCTaHOBMEH; HEPacCTOPXMMYl CBS3b C JIMYHBIMU OTHOWweHuAMNW. [8] Lpyrue norosopsl
B CEMeNHOM npaBe — COrnaweHwe CynpyroB O pasfene uMylecTBa, onpeleneHvun nonei B obwem
NMYLLECTBE aBTOP TakXe cymTaeT ceMeiHO-NpaBoBbIMK Aorosopamu. [9]

Urto xe kacaeTcst 6payHoro ooroBopa kak CeMelriHo-npaBoBOro MHCTUTYTa, TO NPV ero onpeneneHum
cnemyet ucxoantb m3 Tekcta c¢1.40 CK P®d, cornacHo koTopoli 6payHbiM OOrOBOPOM MPU3HAETCs
cornaweHve cynpyros, onpefensiouee MMylWecTBeHHbIe Npasa U 06593aHHOCTM cynpyroB B 6pake n (unwu)
B CNyyae ero pactopxeHus. o MHeHuio A.M. HevaeBsol oTcloga cnemyer, YTo:

— 6paqu||7| OOroBop sBndAeTCcsa cornaweHnem. npaBOBaﬂ npupoda nOaHHOro cornaweHuna —
npuHagneXxXuT NI OHO K rpa> oaHCKo-npasoBbIM NN CeMeVIHO-HpaBOBbIM NMOHATUAM — OTHOCUTCA K Ynucny
CMNOpPHbIX BOMPOCOB;

— OpayHbliA OOroBOp HOCUT Cyrybo WMyLWECTBEHHbI xapakTep. BonpocoB nnyHOro xapakrepa
OH He COOEPXMUT N CoaepXaTb HE MOXET;

— cTopoHaMu B 6payHOM LOrOBOPE MOryT BbiCTynmaTb Nvua, HAMepeBalowWwmecs BCTYNUTb B Opak
B YCT@HOBNEHHOM 3aKOHOM nopsnke. Ho Bctynaet B cuny GpayHblii JOrOBOP CO OHS rOCYLapCTBEHHOW
pervcTpauunm 3aknyeHms bpaka;



— OpauHblii OOroBOp 3ak/oyaloT Cynpyrv C LUenbl ONpelenvTb CBOWM MMYLWECTBEHHblE Npasa
1 0653aHHOCTM, NOKa OHN HaxoaaTcs B 6pake Nnn B cnyyae ero pactopxenums. [10]

Kak Mbl yxe ycnenu 3ameTuTb, OpayHblii OOrOBOP WMMEET CJIOXHYI OpUOMYECKYIO Npupoay,
B KOTOPOW MPUCYTCTBYIOT Kak CEMEHO-NPaBOBbIe YCNOBUS (CyObekTbl — Cynpyru unm bynywme cynpyru),
TakK M rpaxnaHcko-npaBoBble — MO MoBoay MMywecTBa. Ha 3ToM ocHoBaHWM GpayHblii JOFOBOP MOXHO
OTHECTM K CMeWaHHbIM [OOroBopaM, KOTOPbIA HONXEH COOTBETCTBOBATb TPebOBaHWSIM rpaAaHCKOro
3aKOHOATENbCTBA, B YHACTHOCTM:

— [eecnocobHOCTb CTOPOH,
— cBobona BonensbsBNeHus (B npenenax, 403BOIEHHbIX 3aKOHOM),
— COOTBETCTBUE YCIOBUIA 3aKOHY,

— cobniogeHne yCTaHOBNEHHONW opMbl (B OAHHOM Clyyae MUCbMEHHOW, HoTapuanbHO
YyOOCTOBEPEHHOW).

Mo 3akoHomatenbctBy P®, peicTsByloweMy CerogHs, HW CEMENHOE HW rpaXxAaaHckoe
3aKOHOJATENbCTBO HE JAeT onpeaeneHHoro oTBeTa Ha BONpoc O NpaBoBol nNpupoae 6payHoro foroeopa.

MN3yyas naHHbIn Bonpoc 6onee rnyboko, Mbl 3aMeyaeM, 4TO CPeau yYEHHbIX OH SBNSIETCA NPeaMeToM
Hay4HbIX OUCKYCCUIA.

Mo MOEMy MHEHMIO MO3ULMS O CEMeNHO-MPaBOBOW CYLHOCTW OOrOBOPOB B CEMEVHOM npase 6onee
npaBnnbHa, a WMEHHO PeryaMpoBaHUE WMYLLECTBEHHbIX OTHOWEHWIA 41eHOB CeMbM, U 0BOCHOBbIBAET
€e C No3nuunit TOro, YTo He TOMbKO MNpaBy rpakdaHCKOMY CBOMCTBEHHbI AOrOBOPHbLIE CBSA3W, HO U B OPYrux
oTpacnsix npasa UCNoNb3yeTcsl KOHCTPYKUMS aorosopa. [lorosop (cornaweHve) B onpeaeneHHon oTpacim
npaea NposiBNSIET CBOI yHMBEPCANbHbIA XapakTep, ABNSASCb UHTErpUPOBAHHBIM NMOHATUEM.

O606wWKMB cneungmrky OOroBOPHbIX CBA3E B CEMEHOM npaBe, MOXHO caenaTb BblBOA, YTO OHWU
0QOPMASIIOTCA C MOMOWbIO CcBOEobpasHbIX O/l CEMEMWHOro npaea, HO MPUBBLIYHBIX OAS FPaXkdaHCKOro
npaBa NPaBOBbIX KOHCTPYKLUMIA, Takux, kak caenka, 06a3atenbcTso. [103TOMy cTano BO3MOXHbIM B cpepe
CEMENHO-NPaBOBbIX OTHOWEHMWIA COrnaweHnss Y4aCTHWKOB CEMEMHbIX OTHOWeHUA o0603HayaTb Kak
KOHTpaKkT, gmoroeop. lposiBnsis B cBOei CywHOCTU obwune, xapakTepHble Boobwe Ans gorosopa kak
NPaBOBOM KOHCTPYKLMX 4YepTbl, OH BMECTe C TeM OEMOHCTPUpPyeT CBOKO CEMEMHO-MPaBOBYIO CYWHOCTb,
NPOSIBNSISt TEM CAMbIM CBOW OCOBEHHOCTM.

Oblwee MexX Iy rpaxaaHcKo-npaBoBbIM U CEMENHO-NPABOBbLIM AOrOBOPOM HEN3BEXHO U NCTOPUYECKI
obycnosneHo.

CeMmeiiHoe npaBo, Kak OTpac/ib MpaBa BblOENUNacb K3 rpaXkKJaHCKOro, NoaToMy B3aMMOCBSI3b
M BO3MOXHble 3aMMCTBOBAHUSI Mexjay coboil BNeKyT W MPOYHYK CBSI3b TrpaxXOaHCKO-NpaBOBOro
N CeMenHO-NPaBoBOro LOroBopoB. KOHEYHO Xe rpakZaHCKO-NpaBOBOW OOrOBOP MOCHYXWN A0BONIbHO
Taku cepbe3HbiM OCHOBAHMEM AJ1 BO3HUKHOBEHMS CEMEHO-NPaBOBOro JOroBopa, HO B HacTosILee BpeMs
NPSIMOM  3aBMCUMOCTW HET U CEMENHO-MPAaBOBON [OroBOP BbICTYMaeT MONIHOCTbIO CaMOCTOSITE/bHbIM.
Be3ycnoBHoO 3TU OOroBOPbl CU/IbHO CBSiI3aHbl MexXay COoOOW, HO B CUy PeryaMpyeMbix UMW pasinyHblX
NMo CBOE NpaBoBOM MPUPOAE OOWECTBEHHbIX OTHOWEHWA OOBEKTMBHO OHM HE MOryT OCTaBaTbCs
0VHaKOBbIMM.
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