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B coBpemeHHOM 06WecTBe HakasaHue SIBNSieTCs OCHOBHOM MEepoVi YyronoBHO-NPaBOBOro xapakTepa
B KayecTBa CPeacTBa peakuuy rocyaapctsa Ha COBEpLIEHHOe MPecTynneHne, B HasHaYeHU HakasaHus
NPOSIBNSIETCA YronoBHO-NpaBoBasi MNOAWTMKA rocydapctea B cdpepe 6GopbObl € MPECTYMHOCTbIO,
B YaCTHOCTM, MPYMEHEHNEe CTPOroro HakasaHus 3a TSXKue 1 0cobo TSXKMe NPecTynneHuns, bonee MArkux
Mep — 3a NpaBoHapyLeHNst NHOM CTEMNEHN TAXECTH, a TakXe BO3MOXHOCTb MPW BbIHECEHUW MpUrosopa
BMHOBHOMY /1LY yYnTbiBaTb 06CTOSITENbCTBA, CMATyalowme unnoTsryaowme HakasaHue. Takum obpasom
OCHOBHbIM MPUHLMNAMK SBNSIETCS MHAMBMAYanM3auus U CrpasennvBOCTb MPW HasHauYeHUW HakasaHwus,
KOTOpPOe MAO/MXHO COOTBETCTBOBATb OOWECTBEHHOW OMacHOCTU OesiHUS U OCOOEHHOCTSIM  NIMYHOCTM
BWHOBHOrO.

BnepBble B pocCCUiiCKOM MpaBe ykasaHue Ha oblwue Hayana HasHayeHUsi HakasaHusi MOSIBUNOCH
B cT. 32 OcHoB yronosHoro 3akoHomatenbctea CCCP u cow3sHbix pecnybnuk 1958 roga [3]. Hopma
06 aTnx Hayanax BnocnencTsmm 6oina BocnpomnaseneHa B cT1. 37 YK PCOCP [4].

B HacToslwee BpeMs nNpaBOBOE perynnupoBaHMe BOMNPOCOB Ha3HAYeHUs HakasaHus 3akpennieHo
B rnaee 10 «HasHaueHne Hakal3aHus» O6wein yYactm YronoBHoro kogekca P®. Hapsgy c obwmmun
Hauyanamu B OAHHOW rnase nNpenyCcMOTPEeHbl U crneumanbHble npaBuna, yYATbiBaeMble NPU HasHavyeHuu
HakasaHus. B uyactHocTu, cT. 61 YronoBHoro komekca P® comepxut B cebe npuMepHblii nepeyeHb
06CTOSATENbCTB, CMAryaloWwmx HakasaHue.

Hanuuune cmsiryarowmx o6cTosTenscTB cBungetTenbCcTByeT O MeHbLen CTeneHn onacHOCTU BUMHOBHOTO
n npaet oCHoBaHue Cyay Ha3Ha4YnTb eMy MeHee CTpOoroe HakasaHue, T.e. 6nuxe K ero MUHUMYMY, NN Xe
MUHMMaNbHOE Haka3aHune B npenenax caHkuun ctatbu, no KOTOpOVI KBanuduumpyeTtcsa npectynneHue.

CMsiryeHme HakasaHusl MOXET NPOUCXOANTb B paMKax OOHOro BUAA HakasaHWs Unm xe B n3bpaHum
opyroro, 6onee MsSIrkoro Buaa HakasaHWs MPU anbTepHATMBHOW CaHKUMM 3akoHa. B mckniounmTenbHbix
cnyvyasix 3T 06CTOATeNbCTBA MOMYT CNYXWUTb OCHOBAaHWEM ANl HasHavyeHust 6onee MATKOro HakasaHwus,
YeM npenycMoTpeHo 3akoHoMm (cT. 64 YK), mna ycnosHoro ocyxpneHus (c1. 73 YK). HasHaueHue
HakasaHusi C y4eTOM cMmsryawowmx obCcToaTenbCTB onpeaenseTcs CydoM B KaXA0M KOHKPETHOM ciy4yae
Ha OCHOBaHWN BCEX MaATEpPManoB Aena, OTHOCAIMXCS KaK K AESAHUIO, TaK U K TMYHOCTUN BUMHOBHOTO.

OLHVM 13 HUX Takux 06CTOSTENLCTB, SBNSIOWMMCS OCHOBAHMEM NS YMEHbLEHUSI CPOKa HakasaHus,
ABNAETCA HaNMuMe ManoneTHUxX OeTei y BUHOBHOIO (M. «r» 4.1 ¢1.61 YK P®) [1]. CnenyeT 0TMETUTL, UTO
YK PC®CP He umen B CBOEM COCTaBe HOPMbI, MO3BONSIOWEN Cydy CMArYATb HakasaHne BUHOBHOMY nuLy,
MMelLeMy ManonetTHux neTei. Takoe cmsryawowee ob6CTOSTENbCTBO CTaN0 HOBENNOA OEWCTBYIOWErO
YronoeHoro kogekca P®. Hannuve y noocyouMmoro ManoneTHUX geTen KoppecrnoHaMpyeT C ykasaHuem
B 4.3 cT.60 YK P® Ha 06s13aHHOCTb Cya Mpu HasHaAYeHMU HakKasaHWs yYnTbiBaTb YCNOBUS XWU3HU CEMbU
OaHHOro nuua.

3akpenneHne OaHHOro obGCTOSITENbCTBA B 3aKOHE B KayecTBe PasHOBMAOHOCTU 0OCTOATENbCTBA,
CMSAryalowero HakasaHue, C OOHOM CTOPOHbl, OTBEYaeT MPUHUMMY TFyMaHM3Ma YrojoBHOrO 3akKoHa,
a c [Opyroii, — O0OYC/NOBNEHO CTPeMNeHMEM 3aKkoHomaTensl, y4eCTb MWHTEepecbl CeMbW BUHOBHOIO,



M Npu3BaHO COOENCTBOBATb HOPMA/IbHOMY BOCMUTAHUIO OETEN U UX MaTepuanbHOMY COAepXaHuto, Tak
Kak HakasaHue Bcerga CBSA3blBAETCA C OMPEeneNEHHbIMUA NUWEHUSMW N OrPaHNYeHnssMn 3akoHomaTenb
B JAHHOM C/yyae npecnenyeT OCHOBHYtO Lenb — obecneyeHne ounanyeckoro n HpaBCTBEHHOIO Pa3BUTUS
neTtei B NOMIHOLUEHHON CEMbE.

ABTOprionaraeTt, 4TO TONbKO NUWb (PaKT HANNYMS HECOBEPLIEHHONETHUX AETEW Yy BUHOBHOMO nvua
He MOXET pacLeHMBaTbCs CyAooM Kak 6e3yCnoBHOE OCHOBaHWE [ONS CMSAryeHus HakasaHus. MoxHo
nonaratb, 4TO 9T0 OOCTOATENbCTBO YYMTbIBAETCS KakK CMSAryalowee HakasaHue TOMbKO MpU Hanuuuu
HECKONbKUX (PaKTOPOB: B C/yyae, korfa MNPEecTyrnneHne COBEPLEHO XEHWWHON WU  MYXYMHOW,
VMEKWMMN  ManoneTHMx geTtei (He [OOCTUrWMX YeTbipHaOuaTUMNeTHero Bo3pacta) M peanbHo
NCMONHSAOLWMMY CBOW POANTENBCKUE 06S3aHHOCTM NO UX BOCMMTAHWIO, NPOSBASIOWUMU 3a60TY O HUX UK
ABNSIOWUMUCS €OMHCTBEHHBIMU, OCHOBHbIMM KOPMUbLIAMM HA MOMEHT Ha3HaYeHNs HaKasaHus.

JaHHoe 06CTOATENLCTBO SBNASETCS CaMbiM PACNpPOCTPaHEHHbIM MO MPaKTUKE €ero MNpUMEHEeHWs
cynamn. OOHaKo, yyeT Hanmums y BUHOBHOrO ManofieTHUX OeTei He Bcerga onpasaaH. Tak, Hanpumep,
He OONXHO Mpu3HaBaTbCA OOCTOSITENbCTBOM, CMSrYaloWWMM HakasaHue, Hanuume ManonetHux neTei
Yy BUHOBHOMO NvLa, KOTOPbIA HAaX0AUTCS B pasBole C OPYrMM poaMTENEeM U He OkasbiBaeT MaTepuanbHOM
NOLLEP XKW CBOMM AeTAM Nnbo MOXeT U oopMasibHO COCTOUT B BpayHbiX OTHOWEHUSIX, HO He NpUHMMaeT
yyacTums ux B BOCMUTAHUWN U COAEPXaHWM, BeOeT amopanbHblii 06pas XW3HW, NUWEH POaMTENbCKMX Npas,
XECTOKO OTHOCUTCS K OeTaMm u T.4. [Moatomy cam no cebe pakT HaNMuusi y BUHOBHOIO ManoneTHUX neTen
He MOXeT paccmaTpumBatbCs kak 0e3ycnoBHOe OCHOBaHWe [Ans MNPU3HaHUsS ero B KayecTBe
06CTOATENbCTBA, CMSAryalowWero HakasaHue.

Tak B [loctaHoeneHun [MneHyma BepxosHoro Cypa P® ot 22.12.2015 N 58 «O npakTtuke
Ha3HayeHus cynamu Poccuiickonn depnepauny yronoBHOro HakasaHus» roBopuTCS UMEHHO O TOM, 4TO
B KayecTBe O0OCTOATENbCTBA, CMAryaloWero HakasaHue, Cy4 Bnpaee MpusHaTb  Hanuuue
HECOBEpPIIEHHONIETHMX OeTeil Npu YCNoBUW, YTO BUHOBHbBIA MPUHMMAET Yy4yacTue B WX BOCMUTAHUW,
MaTtepuanbHOM Coaep>XaHun u NPecTynieHne He COBEPLIEHO B OTHOWEHUN UX [2].

MpenctaBnsieTcsi, YTO ykazaHHOe 0BCTOATENbCTBO TakXe MOXET OblTb B U3BECTHON Mepe Y4YTeHO
MU NPY HaNW4YMN y BMHOBHOIO OAHOrO ManoneTtHero pebeHka Npu OAEACTBUMTENbHOM yyacTuu nuua B €ro
BOCMMTaHUM U MaTepunanbHoM obecrnedyeHun. B HacTosiwee BpeMs cylbl Npu BbIHECEHWUM NMpUroBopa naoyT
WMMEHHO MO TakoMy MyTW, 4YTO, HA Hall B3rNs4, ABNSETCS COBEPLWEHHO CNpaBea/BbIM.

OpnHako, 00 KOHUA He pPeleHHbIM OCTaeTCsl U BOMPOC O HaNM4Mu Yy BUHOBHOrO ManoneTHUX OeTei
B TEX CNyyasix, Korha BUHOBHbIA He SIBNSeTCs nx buonornyeckum poantenem. beaycnosHo, Hannune neten
IONXHO Npu3HaBaTbCs y YCblHOBMTENEW (yoodveputeneit). OTOT Xe Noaxon, Ha Haw B3rnsn, OONXeH
MMEeTb MECTO U B MHbIX CUTyaumsx, Korga ManofneTHUA peanbHO HaxoOMTCS Ha UXIOMBEHMM KakKoro-nnbo
nuua, a NocnenHuiA UCNonHAeT B OTHOWeEHUN pebeHka 0653aHHOCTM poanTenei.
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