3awura rpaxgaHckux npaB B coBpemMeHHoun Poccumn
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AHHOmMauusi. B cmambe aHanusupyromcsi nodxodbl K ornpedesieHuUr MOHAMUS «3awuma npasar,
COOMHOWEeHUK 3aujumsl fpasea C oxpaHol npaea u ropuduyeckoli omeemcmeeHHocmbio. [Ipugodumcs
Knaccugukayus criocoboe 3awumsl npasa, paccmMampugaromcsi omoesibHble yHusepcarsbHble U crieyuarbHble
crocobbl 3awumsl npaea. Ykasbieaemcs, 4mo crocob 3awumsbl npasa OO/MKEH Coomeemcmeosams
xapakmepy HapyweHus npasea, caMoMy HapyuweHHOMY fpaegy U npasoHapyuumerlto.

Kniouyeeble croea: 3awjuma npasa, nopssdok 3awumel npasa, crnocob 3awumel rnpasa, yHusepcarbsHble
u crnieyuarbHble criocobbl 3awumsl, camo3awjuma npaea, 803mMeweHuUe ybbimkos, npu3HaHue rnpaea.

MoHAT e 3aWwmnTbI rpaxpgaHCKux npae

CyObeKkTUBHOE rpaxdaHckoe MpaBo TpaaWLMOHHO oOnpedenseTca Kak Tpuada npaBOMOYWMA: Ha
co6CTBEHHOE MOBEAEHME, Ha 4yxoe noBefdeHve (nNpaBo TpeGoBaHus), Ha 3awWuTy (BO3MOXHOCTb
NpMGEerHyTb K Cure rocyaapcTBEHHOTO MpUHYXXAeHUs). Mo aToi NpuymMHe rpaxxgaHckoe Mnpaeo, Kak 1 noGoe
Apyroe npaBo, ABNAETCA peanbHbiM, TOMbKO €CnM OHO MOXeT ObiTb 3aliMLeHO OT MocsAraTensCcTB U
HapyLleHWi, T. €. MOXeT ObiTb peannu3oBaHO NPUHYAUTenbHo. Mo BEpHOMY 3aMeYaHuio COBETCKOTo lopucTa
B.M. MpubGaHoBa, npaBo, nNpedocCTaBneHHoe nuuy, HO He obecrneyeHHoe HeOoOGXOAWMMBIMM CpeacTBamMu
3alWMTbI, ABNAETCS N1Wb AeknapaTBHLIM NPaBo M.

B aTon cBs3n obecnevyeHne BOCCTaAHOBIEHUSI HApPYLIEHHbLIX MpaB M UX cyaebHas 3awuta HasBaHbl
cpeaoun MPUHLMNOB rpaxgaHckoro 3akoHopartensctBa (n. 1 ct. 1 lpaxgaHckoro kopekca P®) Hapagy c
pPaBEHCTBOM YYacCTHMKOB Tpa)KQaHCKMX OTHOLUEHWUN, HEemnpuMKOoCHOBEHHOCTbID COOGCTBEHHOCTU, cBOGOAOMN
gorosopa.

OtcytctBue B [K PO neranbHOro onpefeneHus 3awuTbl NpaB U cnocob0B 3awuThl NpaB sABMAseTcs
NPUYMHOW ANMUTENbHOW [AUCKYCCUM Yy4eHbIx-unBunuctoB. Kaxabil uccnepoBatenb, obpawarowuncsa K
TeMaTuKe OCYLLECTBIIEHUS W 3aLLMT bl FPaXgaHCKUX NpaB, CTPEMUTCS JaTb COOCTBEHHbIE OMpeaerneHnst 3T ux
kateropun. Mo cnpasegnueomy 3amedaHuio T.A. WnnapuwoHoBOW, Yalwe Bcero BMECTO 3TOro AalwTcs
AedMHMLKUK NpaBa Ha 3aWwuTy UnNn HenocpeacT BEHHO Mepbl 3awmuThbl [7, ¢. 253).

B HacTosfwwee BpeM4A CITOXMUITI0Cb HECKOJIbKO NOAXo 0B K onpeaerieHNo 3allnT bl NpaBa:

1. ®yHKUMA NpaBa, BblpaXawllasacs B BOCCTAHOBMEHUN NpaBa, KOMMEHcaLuun HapyLleHHOro MHTepeca,
npeceyvyeHun npoTusonpasHbix Agencteun (T.U. UnnapuoHoBa).
2. Cuctema (COBOKYNHOCTb) Mep, HanpaBfeHHbIX Ha:
o obecneyeHne HEMPUKOCHOBEHHOCTM MpaBa, BOCCTAHOBMIEHVWE HapyLIEHHOro MpaBa Wwnu
npeceyeHne genctBui, Hapywawwmx npaso (MK. CyneinmeHoB);
o obecneyeHne HeMPUKOCHOBEHHOCTM NpaBa, ero OCyLeCcTBUMOCTU U NMUKBMAALMIO NOCNenCT BUiA
ero HapyweHus (KO.I. bacuH, Al'. lnaeHko);
o MNPUMEHEeHMe K NpaBOHapywmnTento Mep NPUHYOUTENbHOro BO3AENCTBUA ANA NPU3HAHUA UIn
BOCCTaHOBIEHMSA ocnapuBaemMoro nubo HapylweHHoro cy6bekTtmHoro npasa (.. ApedbeB);
o BOCCTa@HOBIIEHME UMKN MNPU3HAHWE FpaxOaHCKMX MpaB U 3aluTy MHTEPECOB MNPU UX HapyLIeHUK



unu ocnapueaHum (All. Ceprees).

3. [leaTtenbHOCTb:

© MO NPUMEHEHMUIO YCTaHOBMNEHHbIX 3aKOHOM CaHKUUI K npasoHapywuTeno (H.O. EropoB);

o MO YCTPaHEHMUIO NpensaTCTBUIA Ha NYTMW OCYLLECT BieHMS CyObeKT MBHbIX npaB (A.l. BepwmHuH);

o MO BOCCTaAHOBMEHUID HapyLEeHHOro npaBa, oOOecnevyeHuo UCMONHEHUS  OPUANYECKO W
o6s3aHHocTM (C.C. Anekcees) [1, c. 202];

o MO BOCCTaHOBIIEHUIO HapYLIEHHbIX rPpaKgaHCKMX NpaB M OXpaHSeMblX 3aKOHOM WMHTEpecoB, a
TakKke npegynpexgeHnto rpaxagaHckux npasoHapywerHui (O.A. dypcoB);

o MO COBepLEeHNo akTUYECKUX UNKN PUOANYECKUX MPaABOMEPHbLIX AEWCTBUW, HamnpaBrieHHbIX Ha
npecevyeHve npaBOHapylWeHUs, ero npeaoTBpalleHne WM Ha BOCCTaHOBMEHUE  YXe
HapyLleHHOro cy6beKTMBHOTO npasa unu 3akoHHoro uHtepeca (B.A. benos) [2, c. 400].

4. CybbekTMBHOE rpaxgaHCckoe MpaBO Ha 3awuty, T. €. Mepa [OO3BOJIEHHOTO0 MOBEAEHNUS
yNPaBOMOYEHHOIO Nuua, BblpaxXeHHas B BO3MOXHOCTU «MCMOMb30BaTb Mepbl NPaBOOXPaHUT EMbHOTO
XapakTepa C Lernbl BOCCTaHOBIIEHUA HapYLWEHHOro npaBa W npeceyvyeHus OEenCTBUN, HapyluaroLmx
npaso» (B.B. JonuHckas, M.H. Maneuna, E.A. CyxaHoB) [5, c. 656].

5. Ctagus npuHyauTenbHoro ucnonHeHus npasa (B.MN. BonoxaHuH).

6. NHcTuTyT rpaxgaHckoro npaea (H.C. ManeuH, E.M. Tyxunosa-OpgaHckas) [15, ¢. 51-70].

OTmMeTUM Takke, YTO COBPEMEHHble UCCnefoBaTenu Hepeako AalT onpedeneHus 3awuTbl npas,
CMeluMBalLWme HEeCKONbLKO NoAXo40B, UMK NPUOEPXKUBAKOTCH HECKONbKMX KOHUENnuuin oAHOBpeMeHHO. Tak,
C.B. MenbHuk kaTeropuio «3alWuTa npaBa» paccMaTpuBaeT B [ABYX CMbICNax: MaTepuanbHO-NpaBoOBOM
(dbakTmMyeckoe BOCCTAHOBIEHWE HapyLeHHOro npaBa nMbGO npefoTBpalleHne Yrpo3bl HapyLlleHus) |
npoLieccyanbHO-NpaBoBOM (MpaBoOMepHasi AEesATENbHOCTb M0 MPUMEHEHW0 CcrnocoboB 3awwuThbl, korga
UMETCA MNpensaTCTBUS B OCYyLLeCTBMeHUn cybbekTuBHoro npasa) [14, c. 125]. Hanunyme MHOXecTBa
NoAx040B, HayYHbIV NMNOPanuM3M, Ha Hall B3rNsa, CBMAETEeNbCTBYET 0 pa3paboTaHHOCTU BOMPOCOB 3aLUUT bl
npaBa B T€OPUN rpaxaaHCKoOro npasa U He MOXET pacueHNBaTbCA Kak Hepa3BUTOCT b AOKT PUHbI.

CooTHoOWweHne OXpaHbl K 3alLlUT bl, OTBETCTBEHHOCTU U 3alUUT bl

3awumTa rpaxgaHcknx npae TECHO CBA3aHa C MHbIMW MPaBOBbIMA SBMEHUSMU, B YaCTHOCTU, C OXpaHOWN
npaB M OTBETCTBEHHOCTbIO. K HacToswWweMy BpeMEHM CHOXUNNCL ABE NO3ULUN O COOTHOLUEHUU OXpaHbl U
3awnTbl npaBa. BonbWWHCTBO NpaBOBEAOB [aHHble MOHATUS pasrpaHMyMBaloT, cyuTas, 4YTO OXpaHa
BKMoYaeT B cebs 3awnTy B kayecTBe ogHoro us komnoHeHtos (H.C. ManeuH, H.W. MaTty3os, B.A. TapxoB)
B.A. BernoB 060CHOBbLIBAET 3TY TOUYKY 3pPEHUSA TE€M, YTO MEpPbl OXpaHbl HaMpaBneHbl He NpeaynpeXxaeHne unu
3aTpygHeHWe HapylleHns nNpaBa, a 3aluTa OCyLeCcT BNAeTC s, Korga npaBo yxe HapyLleHo, U HanpasfeHa Ha
BOCCTaHOBIIEHUE MOJI0XEHUS, CyLeCcT BOBaBLUEro A0 HapyweHusa [2, c. 401].

OToXOecTBNAT faHHble TepMUHbI, K npumepy, H.B. Butpyk, B.IN. pubaHoB. Kak aprymeHTMpoBaHHO
yka3biBaeT A.B. MunbkoB, AeNCTBylOLlee 3aKOHOA4ATENbCTBO U CrOXMBLUAACA Ha ero ocHoBe cynebHas
MpakTuKa He [alT OCHOBaHWWA ANs pasrpaHUYEeHUst OaHHbIX MOHATUWA, OHWM Hepeako ynoTpebnalTca kak
CMHOHUMbI 1 onpeaenatoTca Apyr vepes apyra [15, c. 95]. [leficTBUTEnNbHO, HENb3s cYUTaTb HapyleHnem
rpaxgaHckoro nmnpasa crnop O MpaBe, B TO BpeMss Kak ocrapvsBaeMble MpaBa Takke 3aluuiaroTcs
npesycMoTpeHHbIMM B 3aKOHe cnocobamu (Hanpuvep, NpuaHaHWeM npasa).

B uenom aHanorMyeH v nogxod K COOTHOLUEHWUO MOHATUN «3awuTa» U «OTBETCTBEHHOCTb». OaHK
yyeHble MNpPU3HalT HeoObXOOAMMOCTb M 3HAYUMMOCTb pasrpaHnyeHus aTtux noHatunm (C.C. Anekcees, H.C.
ManeuH, MK. CynenmeHoB, [.H. KapxaneB), apyrue >xe npusHatoT MOHATMA nNMbO ToxgecTBeHHbiMn (B.A
TapxoB), 6o ob6o3Havatowmmm ogHo n 1o xe asneHve (C.H. bpatyck). C.C. AnekceeB npeanoxun Takve
KpUTEepuM pasrpaHnYyeHns 3awuTbl U OTBETCTBEHHOCTM, Kak Ueflb W BbiNofnHaemas @ YyHKUUS:
BOCCTaHOBUTENbHAA Yy Mep 3awuTbl U KapaTenbHass y Mep oTBeTcTBeHHocTu [17, c. 123]. OgHako
NPUMEHEHNE Mep OTBETCTBEHHOCTM B OOMbLIMHCTBE Cry4yaeB Takke MPMBOOWT K BOCCTaHOBIEHUIO
HapyLeHHOro MomnoxeHus cybbekTa. HoBbIN KpUTEpUN, NOSMYYUBLUMIA LUMPOKOE pacnpoCTpaHeHue B Hayke
rpaxgaHckoro npasa, npeanoxun O.A. KpacaB4YukoB, a WMEHHO CyObeKTUBHbIA 3N1EMEHT OCHOBaHWUS



HacTtynneHna oTBeTCTBEHHOCTU Unn 3alunThbl (BI/IHy I'IpaBOHapyLLII/ITeJ'IFl). YuntblBas, 4TO BMHA HE dABMseTCA
006sa3aTenbHbIM 3NIEMEHTOM rpaxgaHCKoro npaBoHapyLweHund, ncnofib3oBaHe AaHHOTO KpUTepuda nopoxagaet
MHOTO BOMNPOCOB. K npunmMepy, Bo3MelleHune y6bITKOB MOXeT NPUMEeHATbCA U 0e3 BUHbI (ecnw HapyLwuTenb
ABNAeTCcA Cy6'beKTOB npe,u,npl/lemaTeanKon ,D,eﬂTeﬂbHOCTI/I).

WHTepecHbiM npeacTaBnaetcsa noaxon E.A. CyxaHoBa, KOTOpbI paccmaTpuBaeT Mepbl 3aluTbl B
LULMPOKOM M Yy3KOM CMbicrie. Mepamu 3aluThbl B LUMPOKOM CMbICNie (Mepamy OTBETCTBEHHOCTU) SBMSAKOTCHA
BO3MelleHNe YObITKOB, B3bICKAHWE HEYCTOWKM, MMYLLEeCTBEHHasi KOMMeHcauusi MopanbHOro Bpeda; OHM
NMPUMEHSIOT CA 3a HapyLUeHWe rpaxxgaHckmnx npas. Bce ocTanbHble Mepbl 3aLLMT bl FpaXgaHCKUX MpaB siBASOTCA
MepaMu 3alMTbl B Y3KOM CMbICIlE CMOBa WM MOTYT MPUMEHSATbLCA ANSA MPeaynpexaeHuss u npeceyeHus
npaBoHapyLeHus (K npumMepy, 3anpeTt AesTenbHOCTU, Co3JaloLLlen onacHOCTb NpUYMHEHUs Bpeaa) [5, c. 658].
TecHaa B3aMMOCBA3b Mep 3alluTbl U OTBETCTBEHHOCTU B AENCTBYIOLLEM IPaKQaHCKOM 3akoHOAaTeNbCTBe
No3BOMsieT yka3aTb Ha 3TY KOHLENUUIO Kak Ha Hanbonee 6GN3KYIO K UCTMHE.

Lensmy 3awutbl rpaxgaHckux npae, TakuM o6pas3oM, SIBNAKOTCA MpeceyveHvWe HapylleHus npaBa;
yCTpaHeHMe ero nocrneacTBuiA (B TOM 4uCrie MyTem BO3JIOXKEHWSI UMYLLECTBEHHbIX OGpeMeHeHWid Ha
HapywmTens, MOHYXOEHWS K COBEpLUEHMIO [eiCTBUA B WHTepecax MNoTeprneBLUero); npeaynpexaeHue
HapyLleHui npaga.

dopma (nopsaAokK) 3awuT bl NpaBa. Ponb 3awuT bl B cyae6HOM nopsiake

MoHATMe «dopma 3awnT bl NpaBa» UMeeT HeCKoNbko onpegeneHunin. Mo mHeHuto E.A. CyxaHoBa, dpopma
3aWnTbl rpaxagaHcKkoro npasa — 3TO MpoueccyarnbHbin M NPpoUueAypPHbIA NOPSAOK, YCTaHOBMEHHbLIN AnNs
NpMMEHEeHUs1 KOHKPETHOro crnocoba 3awuThl [5, c. 662]. N.b. XXuBuxmHa onpegensieT dpopmy 3alunTbl NpasBa
Kak KOMMMEKC BHYTPEHHE COrMnacoBaHHbIX OpPraHU3auMOHHbIX MEPOMNPUATUA MO 3awuTe CyObeKTMBHOro
npaBa, OCYLLEeCTBMNAEMbIi YMONMHOMOYEHHbIMM OpraHamy nM6O HOCUTENsiMM MpaBa M HanpaBleHHbI Ha
BOCCTaHOBIIEHWe HapyLleHHOro npasa [6, c. 27].

Mpn 9TOM HEKOTOpPbIE YYEHble CHUTAT HEYMECTHbIM TEPMUH «OopMa 3almnTbl rpaxgaHCcKnux npasy,
ncnonb3ys BMECTO HEro TepPMMH «Mopsigok 3awuTbi» [19, c. 37]. T.E. AboBa pasrpaHn4yMBaeT [OaHHbIE
MOHATMA crnegylwmnm ob6pasomM: opMbl 3alMThl yka3biBalOT Ha CcybbekTa, OCYLWECTBRSLWEro 3awuTy
npaBa, a NopPsA0K 3alLMT bl packpbiBaeT TO, Kakum o6pa3omM oHa ocyllecTBnseTcs. Ha atom ocHoBaHun T.H.
MuxannoBa yTBepxgaeT, YTO AeATeNbHOCTb MO 3awuTe npaBa MNpoTekaeT B ONpPedeneHHbIX 3aKOHOM
dopmax (ct. 11, 14 TK P®) c cobniogeHMeM yCTaHOBIIEHHOrO nopsgka (npoueccyanbHble KOAeKChl,
a4MUHUCT paTUBHbIE PernameHTbl U T. A.) U OCYLLECTBNSETCA NPeayCcMOTpPeHHbIMU 3akOHOM crnocobamu (CT.
12 TK P®) [16, c. 24]. Ha Haw B3rnsg, Takas rpagauus He mMeeT OONbLUIOTO MpakTUYEeCcKOro 3Ha4YeHus,
nockonbky B cT. 12 K P®, nocesweHHo cynebHom popme 3almTbl, AaHHbIE NOHATUS yNnOoTpebnsoTcs Kak
CUHOHUMBI.

C.C. AnekceeB knaccudmumpoBan hopmbl 3aLLUT bl rpaxkgaHCKUX Npae Mo KpUTepuio nvua unm opraxa,
OCYLLECTBAIOLWEro 3awuTy, Ha cynebHyl, agMUMHUCTpaTMBHYO U camo3awuty. EA. CyxaHoB Bblaenset
IOPUCOMKLMOHHYIO (CyaebHaa u agMUHUCT paTUBHAs) U HEPUCAUKLUUOHHYIO (camo3alunTa) opMbl 3aLMTbl.

Mepea nuuamu, 4Yb€ npaBO HapyleHO, Hepeako BCTaeT BOMPoc Bblibopa ¢GopMbl  3aWUTHI
YHuBepcanbHoi opMoi 3aliWThbl HapYLUEHHbIX WM OCMOPEHHBbIX MpaB sBMseTca cyaebHasa 3awuTa,
ocyllecTBsgemasi Cy4omM o6Lel IpUCaUKLN, apOuUTpaXkHbIM UK TPETEeNCcKUM CyaoM. 3alinTa rpaxaaHckmx
npaB B agMUHUCTPATMBHOM MOPSAKE OCYLLECTBNAETCA IMUWb B NPEAYCMOTPEHHbIX 3aKOHOM Cryyasx
(Hanpumep, KOMMCCUSIMA MO TPYAOBbLIM CMopam), a MPUHATOE pelleHne MoxeT ObiTb 06anoBaHoO B cya.
HeocrnopumbiMu  npeumyliectBamv cyne6GHoi opMbl  3aluuTbl  ABNAKOTCA MPUHLMMLI  FNMAacHOCTU U
cocTsA3aTenbHOCTM pa3bupaTenbcTBa crnopa, HEeCBSI3aHHOCTb  CyAa aAMUHUCTPATUBHBLIM - pELUEHVEM,
Tpe6GoBaHUs 0GOCHOBAHHOCTM U MOTWMBUPOBAHHOCTM pelleHus. [MpuMeHeHue Kak agMUHUCT paTMBHOM
3alWMThIl, Tak MU caMo3alnTbl He NULIAeT NULO NpaBa Ha 3aluTy B cyaeGHOM Nopsiake: OHU BbICTYMNaloT B
kayecTBe haky/bTaTUBHbIX CNOCOGOB.

MoHATHMe n Knaccmb MKaumsi cnocoboB 3aLUTbI rpaxpaHCKux npase
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MoHsTMe cnocoba 3awmnThbl NpaBa, Kak U NOHATME 3alnTbl NpaBa, He MMEET NeranbHOro onpeaeneHuns.
BonbWMHCTBOM aBTOPOB Crnocobbl 3almnThl rpaXaaHCKUX MpaB paccMaTpuBaloTCsl Kak cpeacTBa (Mepsbl), C
MOMOLLIbIO KOTOPbIX MOTYT ObITb JOCTUIHYT bl NpecevyeHne, NpeaoTBpaLleHme, YCT paHeHe HapyLLeHui npaea,
BOCCTaHOBIIEHNE HapyLIEeHHOTo npaBa 1 (UNKn) KoMNeHcaLus NoTepb, BbI3BaHHbIX €ro HapylleHnem [4, c. 786].

OTnuuntenbHbiMM  YepTamu cnocoboB  3alWuTbl  ABMSAKTCA WX 3aKpenneHue B 3aKoHe WU
NPUHYAMUT EMbHBIA XapakTep (MpUMEHeHWe He3aBUCUMMO OT XenaHus nuua, HapyLlmsLiero npaso). Kak cnegyeTt
13 TonkoBaHus ct. 12 K PO, nio6o cnocob 3awmthbl NnpaBa 4OJPKEH ObITb NPSAMO NPEAYCMOTPEH B 3aKOoHe
(TK P® unu crneunanbHoM akte). JTOT npu3Hak crnocoba 3awuTbl siBAseTcd crneuuduyeckum Ans
KOHTMHEHTanbHOMN CUCTEeMbI NMpaBa. B cembe o6uiero npasa, Ha060pPOT, UCTeL, MOXET NpUGErHyTb K lb6omy
cnocoby 3awmnTbl U gaxe M306pecTn ero (Spkuin Nnpumep — 3anpet OTBETYMKY MPUObNMXaTbCsl K UCTLY Ha
onpepeneHHoe pacctosiHue) [1, c. 203]. HegocTtaTKOM YCNOBHO-3aKpbITOrO NepeyHsi cnocoboB 3aluThbl
npaBa siBMsieTCcs TO, YTO B NPABOBOWN MPaKT MKE BO3HWUKAIOT U LUMPOKO NMPUMEHSIOTCA UHbIE Cnocobbl, KOTOpbIe
He perynupyetca 3akoOHOM (K MpuMepy, Mpu3HaHWe npaBa OTCYTCTBYWOLWMM, MPU3HaAHUE CcOenku
COCTOSIBLUENCS, YCTaHOBNEHUE pakTa TPyAoBbIX OTHOWeHUI) [20, c. 79].

YyeHble-UMBUIUCT bl KJ'IaCCI/ICb MUUpyroT cnocoObl  3aWuThbl rpaxgaHCkmx npas nNo  pasyinvdHbIM
OCHOBaHNAM. I'Iplee,u,eM Hanbonee 3Ha4YMMble KJ'IaCCI/Id) nKayunn:

1. Mepbl rpaxgaHcKo-NpaBOBOW OTBETCTBEHHOCTU U MepPbI 3aLUT bl B y3KOM CMbICIE crnoBa [5, ¢. 656].

2. Mo cihepe NpuMeHeHUa: yHuBepcarnbHble (NpeaycMoTpeHsl cT. 12 TK P® 1 MoryT mucnonb3osaTtbcs ANS
3aWmnTbl OOMbWMHCTBA rpaXgaHCKMX npaB) W creuunanbHble (NpegycMOTpPeHbl WHbIMKM - HOpMamm
rpaxpaHckoro 3akoHogartenbcTtBa). Llenecoo6pasHocTb faHHONM knaccud mkauum ocnapmBaeTcs, Tak
Kak He Bce cnocoObl, nepeyncrnenHble B cT. 12 K PO, npumeHMMbl K 3awmTe nodbix npae. K npumepy,
B3bICKAHWE HEYCTOWKW, MPU3HaAHWE OCMOPUMOMN CAENKA HeOeNCTBUTENbLHOW, MPUCYXOEeHue K
NCMOJNIHEHMIO 00SA3aHHOCTM B HaType BO3MOXHbl TOMbKO Ans 3awuTbl 0693aTenNbCTBEHHOTO, a He
BeLLHOro npaea. BmecTte ¢ Tem psig LUMPOKO NPUMEHSIEMBbIX CNOCOOOB NPSAMO He Ha3BaH B cT. 12 [K P®
(HanpumMep, NpUOCTaHOBNEHME WCMOMNHEHUs BCTpevHoro obssartenbcrsa) [21, c. 221]. Mo BepHOMy
3amevaHuio C.A. KpacHoBol, oeneHne cnoco6oOB 3aluUTbl HA YHMBeEpcalbHble W creyuanbHble He
oTpaxaeT OeWCTBUTENbHbIX CBSA3el Mexay cnocobamu, BolweaLwmMMmn U He Bolweawmnmm B cT. 12 K PO
[8, c. 175].

3. Mo meTopam ocyuwecTBneHus (NpeabsiBNeHne ncka B cyn, obpalieHne K rocygapcT BeHHbIM OpraHam,
CaMOCTOATeNbHOE NMPUMEHEHNE).

4. Mo pesynbTaTy npumeHeHus [4, c. 787-789]:

o nopgTeepxaeHne (yoOCTOBepeHWe) npaBa nmMbO npekpaweHue (M3MeHeHne) o6sA3aHHOCTMU:
npu3HaHWe npaBa; MPUCYXOEHWE K WUCMONHEHMIO 00S3aHHOCTM B HaType; MpekpalieHve wunu
N3MeHeHne NpaBoOTHOLLEHUS;

o npeaynpexgeHne unu npecevyeHue HapyleHus npaBa: npecevyeHve AencTBUW, HapyllawoLmnx
npaBo UM co3garoLmx yrpo3y ero HapyLeHns; B3bICKaHNe HeYyCT O NKu;

o BOCCTaHOBIIEHME HapYyLIEHHOro npasa n (Unn) KoMMNeHcauns NoTepb, NMOHECEHHLIX B CBA3U C €ro
HapyleHMeM: BOCCTaHOBIEHME TOMOXEHUS, CyllecTBOBaBLIEro [0 HapyweHus npasa;
BO3MellleHne YObITKOB; KOMMNEHcaL s MopanbHOro Bpeaa.

5. Mo Buay 3awwmwaemslx npas [21, c. 221]:

o BellHble npaBa — Mpu3HaHuMe npaBa; UcTpeboBaHMe WMyLlecTBa W3 YYXOr0 He3aKoOHHOro
BlageHus; yCT paHeHUe HapyLeHUn npaBa, He COeAUHEHHbIX C NULIEHNEM BiageHns;

o MpaBa M3 0653aTenbCTB — NpeceyeHne AenCTBUIA, HapyLLaloLWmMX NPaBo UM Co34aloLux yrpo3sy
ero HapyweHusi; OTKa3 OT WCMOMHEHUs [OroBopa; ymnata nNpoOUEeHTOB 3a He3akoHHOe
NoNib30BaHUE YYXXUMWN JEHEXHbIMA CPESCT BaMU; B3bICKAHWE HEYCT O MKu;

o UCKMuYMTeNnbHble npaBa (ecTb pasnuMuusa AN 3awuTbl  abCOMOTHBLIX MpaB, JMYHbIX
HEeUMYLLLECT BEHHbIX MpaB 1 NpaB U3 NNLEH3NOHHBLIX 4OTOBOPOB);

o KOpropaTuBHble Npasa.
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MpeacraenseTcs, 4TO Knaccudukaums Mep 3aluTbl NpaB Ha YHMBepcaribHble W cneuunarbHble He
nmeeT OGOMbLION NPAKTUYECKON LEHHOCTW, MOCKOMbKY CyLleCTBO 3aliMliaemMoro mnpaBa BO MHOIOM
onpeagensetr crnoco6 3awuTbl. B 3TOM cMbicne yHuBepcasnbHbIMU SABMSKOTCS Aaneko He Bce CrnocoObl,
3akpenneHHole B cT. 12 K P® (npusHaHve npaBa, BOCCTaHOBIieHWE MonoxeHus). B 1o xe Bpewms
Knaccud unkauusa no BMAY 3allyiaembix Npas OTAMYaET Csd HEMONHOTOMN, NOCKONbKY yKasbiBaeT dareko He Bce
3almaemsle npasa u nHTepeckl (06 aTom ganee).

XapakT epucTuKa oT e fibHbIX CNOCOGOB 3awWMUT bl NpaBa
lpusHaHue npaesa

Mpu3HaHMe npaBa ObINO M3BECTHO elle PUMCKOMY 4YacTHOMy MNpaBy, a C ero peuenuuen Obino
BKIMIOYEHO B MPaBOBble CUCTEMbI MHOIMMX €EBPOMEWCKUX rocyaapcTB. TpaguMUMOHHO [daHHbI cnoco®
npuMeHsaeTCcs AN 3alWUTbl BELWHbIX NpaB, TEM HE MEHee, UCK O MPU3HaHMN MOXET WUCNOMNb30BaTbCA U ANS
3alnT bl NpaB, BO3HUKLWKX U3 06a3aTenscTB. Kak oTmevaeT C.A. KysaHel 0B, Nnpu3HaHne 06543aTenbCT BEHHOTO
npaea siBNsieTcs 3¢ @ EeKTUBHLIM, €CNN NPaBO elle He ObINo HapyLleHOo, HanpuMmep, Korgaa CPOK UCMOHEHMUS
ob6a3aTenbcTBa elwe He HacTynun, O4HAKo AOJPKHMK OcnapuBaeT CyllecTBOBaHWEe camMoro ob6s3aTenbcrBa,
CPOK €ro UcrnosiHeHusi NMbo BbipaxkaeT Hecornacue ¢ kakumm-nnbo ero ycnosusimm [9, c. 48].

MpusHaHne npaBa kak cnoco® ero 3awuTbl HeOoOXOAMMO OTNMYaTb OT YacTHbIX cnocobos
npuobpeTteHna npaBa COOCTBEHHOCTU (MpU3HaHWE npaBa COOCTBEHHOCTM HAa CaMOBOIbHYH MOCT POVKY,
npaBa MyHMLUMNANbHON cOOCTBEHHOCTU Ha Gecxo3sanHble HeABWXUMblE BeLLW, NpaBa MyHuLMnansHon nnbo
rocyfapcTBeHHON cob6CTBEHHOCTM Ha HeBOCTpeboBaHHble 3eMernbHble fonu) [12, c. 12], NOCKoNbKy B 3TUX
cnyyasx npaBo npuobpeTaeTcs, a He NOATBepPXaaeTCcs.

BoccmaHoerneHusi nonoxeHus, cyujecmeosaswez20o do HapyweHus rnpaea

BoccTtaHoBNEHWEe HapylleHHOro npaBa 3akpenneHo B KavyecTBe MpUHLUNA rpaxgaHCcKoro npasa, ero
uennm u cnocoba 3awmuTbl. CamocTOoATENbHOCTL 3TOro crnocoba 3awuTbl npaBa Auckytupyetcs: KU
Cknosckun, O.H. Jlateinos, B.B. AkMH(pneBa cuyuTalT, 4TO BblAeneHne BOCCTAHOBIEHUS MOJIOXEHUS,
CyLLLECTBOBABLUEIO A0 HapyLIEeHUs NpaBa, B KAYECTBE CaMOCTOATENbHOMO cnocoba 3awuThbl Npae U3nuLLIHE,
NMoCKombKy Lenbl Nnoboro cnocoba siBNsieTca BOCCTaHOBIIEHME HapyLeHHOro npaea. [pyrne ke aBToOpbl
npegnaralT paccMaTpuBaTb BOCCTAHOBMEHWE MOJNOXEHUS U KaK Lenb 3alUTbl rpaxgaHCKUX npas, U Kak
camocTtoATenbHbI cnoco6 3awmtbl (O.A. KysHeuosa) [10]. O cywecTBoBaHWM gaHHOro crnocoba 3awmTbl
cBMAeTenbCTBYeT U cygebHas npakTuka (BO30OHOBNEHMe nogayvm TEMNOBOW 3HEPrMM, BOCCTaHOBIEHME
npenMyLLecT BEHHOTO NpaBa y4YacTHuKa obLen goneeson cobcTtBeHHoCTH) [22, c. 88].

lpu3HaHue HedelicmeumernibHbIM akma eocydapcmeeHHoeo opeaHa usjiu opeaHa MeCmHozOo
camoyripaelsieHus

OaHHomy crnocofy 3awmtbl nocesiweHa cr. 13 TK P®. MNMoa akTom rocynapCcTBEHHOro opraHa unm
opraHa MeCTHOro camMoyrnpaBeHMs NOHMMAKTCS HE TOMbKO HEHOPMATUBHBLIWA aKT, HO M HOPMaTMBHbLIN akT, He
COOTBETCTBYIOLWNA 3aKOHY UNN UHBIM NPaBOBbLIM akTaM WU HapyLlaloLWui rpaxgaHckme npasa n oxpaHsemble
3aKOHOM WHTEpechbl rpaxaaHwHa unu topugundeckoro nuua. OTNUYNUTENbHBIMU O0COBEHHOCTSIMU JaHHOTO
cnocoba 3aWwnTbl IBNSeTCA TO, YUTO OH MPUMEHSEeTCHA B ABa dTana U TOMbKO Cy4O0M: NMOCME NpU3HaHWsS akTa
HeOeNncT BUT eNbHbIM HApyLLEHHOE NPaBO MOANEXUT BOCCTaHOBMEHMIO NMMOO 3alinTe WHbIMM crocobamum,
npeaycMoTpeHHbIMK cT. 12 TK PO.

Camo3awuma npaea

CraTtba 14 TK P® gonyckaeTt 3aluTy rpaxgaHckmx npaB 6e3 obpalleHns B lOpUCOMKLMOHHbIE OpraHbl
(camo3awmnTy). Cnocobbl camo3alLnT bl 4OMKHbI ObITb COpPa3MepHbl HAPYLLEHWIO U HE BbIXOAWUTb 3a npeaensi
OeNcTBUn, Heob6xoanMbIX Ansa ero npeceveHns. OTHeCeHUe camo3allMTbl MpaBa K YMcny cnoco60B 3alnThbl
060CHOBaHHO ocCMapuBaeTCcs y4yeHbIMU: camo3alymTa npeacrasnseT cobon dopmy (MOpsAoK), a He cnocod
3awmnTel [16, ¢. 23: 19, c. 37].

BoameuweHue y6bimkose

EBpasninckuii Hay4HbIN XXypHarn 5



OpHum 13 Hambonee BocTpeboBaHHbIX CNOCOOOB 3aLUUTbI NpaBa ABMSETCA BO3MeLLleHNE YObITKOB (CT.
15 TK P®), noa kKOTOpPbIMU MOHMMAOTCA pacxobl, KOTOpPblE NULIO MPOM3BENO UMK OOIMKHO GyaeT NnponsBecTu
AnNsi BOCCTAHOBMEHWS HapYyLWEHHOro mnpaBa, CTOUMMOCTb YTPayYeHHOro WM MOBPEXOEHHOro uMmyLlecTBa
(peanbHbIn ylwepb), a Takke HenosnyyYeHHble foxoAbl (ynylweHHas Bbiroga). Mo obwemy npaBuny, yobITKM
BO3MelLalTCcad B MNOSIHOM 06beme, HO OOMYyCTUMO BBEAEHWE 3aKOHOM MMW AOFOBOPOM OrpaHWYEeHHOro
pasmMepa BO3MelleHUs (OrpaHuveHa, K npumepy, oTBETCTBEHHOCTb NepeBO3YnKa nepes rpy3ooTnpaBuTenemM
3a HEeCOXpaHHOCTb rpysa).

OTpenbHO CTOWUT cka3aTb O TOM, YTO BO3MELLAKTCA HE TONbKO YObITKMA, MPUYMHEHHbIE YacTHbIMU
nmuamm, Ho 1 yObITKW, NMPUYNHEHHbIE rOCYAapPCTBEHHbIMM OpraHamMmvM U opraHaMm MECTHOTO CaMOYMpaBneHus,
a TaKke UX OOIMKHOCTHbIMM nuuamu. [Mpu 3TOM yObITKM MOTYT ObITb Bbl3BaHbl Kak HE3aKOHHbIMU EACT BUSMU
(6esnencrBmemM) Ny6nnyHbIX Cy6bEeKTOB, Tak U U3JaHNEM HE COOTBETCTBYIOLLEro 3akoHy akTta. Bo3melwleHne
ocywiecTBnsieTca 3a cyeTr Owgxeta Poccunckon ®epepaunn, cydbbekta Poccuiickon Pepepauun wnnu
MyHULMNansHOro o6pasoBaHus.

HoBennmown rpaxgaHCKOro 3akoHogaTenbCTBa sBMAseTcA Takow cnocob 3awuTbl npaBa, Kak
komneHcauusa yuwepba, NPUYNHEHHOTO NPaBOMEPHBIMA AENCTBUAMM FOCy4apCTBEHHbIX OPraHoB M OpraHoB
MecTHoOro camoynpasneHus (cT. 16.1 K P® BeegeHa degepanbHbiM 3akoHOM oT 30.12.2012 Ne 302-®3).
CywHocTb gaHHoro cnoco6a 3aWuTbl COCTOUT B TOM, HYTO yulepO, NPUYNMHEHHBIR NIUYHOCT U UMM UMYLLECT BY
npaBoOMePHbIMA AENCTBUAMM MyONMYHbIX CYyOBbEKTOB, a Takke nuL, KOTOPbIM rOCyAapCTBOM AeNernpoBaHbl
BflACTHblE MOSTHOMOYMUS, MOONEXUT KOMMEeHcauuu B criydasx K nopsgke, npegycMoTpPeHHbIX 3akoHom. B
4aCTHOCTU, BO3MOXHOCTb TakoW KomMmneHcauum npegycmoTpeHa cT. 279 n 281 K P® (u3batmne 3emMenbHOro
ydyacTka Ans rocygapcTBEHHbIX UM MyHUUUnanbHbIX Hyx4), n. 5 cr. 790 TK P® (Bo3melieHre npoBO3HON
nnatbl), 0. 2 cr. 18 ®epepanpHoro 3akoHa ot 06.03.2006 Ne 35-®3 «O npoTMBOAENCTBUU TEPPOPUIMY»
(Bpen, NPUYNHEHHbIN NpY NpecevYeHun TeppopucTudeckoro akra) [18].

CneuyuanbHble cnocobbl 3awumsl npaea

Bce cnocobbl, npssMo He yka3aHHble B CT. 12 K P®, MOXHO YCNOBHO OTHECTU K cneumanbHbIM, Tak Kak
OHU o6ycrnoBneHbl cneund ko OTAENbHbLIX BUOAOB IpPaXK4aHCKMX MpaB (BELLHbIX, XUIMULLHbIX, TPYAOBbIX,
cemelHbIx). CneumanbHble cnocobbl MOTYT 3akpennaTbes kak B K PP, Tak U B UHbIX aKkTax rpaxgaHCKoro
3aKoHOAaTenNbCTBA (B NEPBYIO 04Yepenb KOAeKcax).

3awmnTe npaBa co6GCTBEHHOCTU M MHbIX BELLHbIX NpaB nocesiweHa rnaea 20 K PO. Tak, cneyunanbHbIMKU
cnocobamn 3awnThl BELLHbIX NpaB (He TONbKO MnpaBa COOGCTBEHHOCTWU, HO W BIAOEHUS 3AKOHHbLIX WIKU
OOTOBOPHLIX OCHOBaHUSIX) SBMAKTCSA UCTpeboBaHME MMyLIEeCTBa W3 YYXOr0 HE3aKOHHOro BIiageHus
(BMHAMKAUMOHHBIN ucK), uctpebosaHve wumyuiectBa oT gobpocoBecTHoro npuobpetarena (ct. 302),
yCTpaHeHne HapyLlleHW, He CBsiI3aHHbIX C JUWEeHneM BnageHus (HeraTopHbI uck). CneuunanbHbiMK
cnocobamn 3awnTbl YecTu, AOCTOUHCTBA W LENoBOW penyTauuu SBRASKTCA OMPOBEPXKEHME MNOpOoYaLLnX
CBEJEHUN; 3aMeHa UM OT3bIB AOKYMEHTa, CoAepKallero Takne CBeLeHMUs; yaaneHne cOOTBETCTBYLEn
WHOpMaLMKM, a Takke npecedyeHMe unu 3anpelleHne ee [anbHeuwero pacnpoCTpaHeHUs; MNpu3HaHue
CBEAEHMWI HE COOTBETCTBYOLWMNUMA OENCT BUTENIbHOCT U; BO3MELLLEHNE YObLITKOB U KOMMEHCALUSI MOpalbHOTO
Bpega (cr. 152 TK P®).

OTkasz oT BCTpeyHoro wucrnonHeHus (n. 2 cr. 328 TK P®) n yoepxaHue (ct. 359 K P®) moryt
NPUMEHATBCA ANS 3aWuTbl NoOGOro npaBa, BO3HMKWEro w3 gorosopa unu caenku. B To xe Bpewms,
oTAernbHble BUAbl AOTOBOPOB MMEIT crneumanbHble crnocobbl 3aluTbl NpaB KpeaMTopoB (Hanpumep, Kynns-
npogaxa, nogpsg). K npumepy, cr. 723 MK PO HagensieT 3aka3yuka npaBom TpeboBaTb OT nogpsagyuka (no
cBoeMy BbiGopy) 6€3B0O3Me34HOro YCTpaHeHNs HEAOCTaTKOB B pa3yMHbIN CPOK; COPa3MEPHOT0 YMEHbLUEHNS
L EeHbl; BO3MELLEHNsI pacXxo0B Ha yCTpaHeHWe HefoCcTaTKoB; 6€3B03Me34HOIo BbINOJIHEHMS paboTbl 3aHOBO
C BO3MeELLEHVMEM MPUYUHEHHBIX MPOCPOYKOM UCMONMHEeHUs yObiTkoB. CneumanbHble cnocobbl MOryT ObiTh
CBS3aHbl U C 0COObIMM Ka4YecTBamMu nuua, npaBa KOTOPOro HapylleHbl (SPKUIA NpumMep — LUMPOKWUA apceHan
cnoco60B 3aWnTbl NpaB NOTpebuTenen).
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WHTennekTyanbHble npaBa 3alwumuainTca cnocobamu, npegycmoTpeHHbivm K PO, ¢ yyeTom cywecTtBa
HapyLeHHOTo npasa W NocneacT BUn HapylweHns. 3awmta, B YaCcTHOCT U, OCYLLECT BNIAETCA NyTEeM NPU3HaHUA
npaBa; BOCCTAHOBMEHUSA MOJOXEHWS, CylLecTBOBaBLUEro [0 HapyleHWUs npaBa; npeceyeHus OEencTBun,
HapyLlalLWmx npaBo UnM co3aaroLiux yrpo3y ero HapyLleHus; KOMMeHcauum MopansHoro Bpeaa; nybnukawum
peweHna cyga o JonyweHHoMm HapyweHun (n. 1 ct. 1251 TK P®). CormacHo cT1. 1252 TK P® 3awwuta
NCKMIOYUT eNbHBIX NPaB BO3MOXHAa Takke NyTeM BO3MeLLeHNs yObITKOB (Mpy HENPaBOMEPHOM MCMOMb30BaHMM
pesynbTara WHTENneKkTyanbHOW OeATeNnbHOCTW WM CpeacTBa uHAMBUAyanu3auum 6e3  3aknioveHus
cornaweHus ¢ npaBoobnagaTtenem), U3bATUS MaTeprUanbHOro HOCUTens.

UcTopuyeckn TeCHO cBA3aHbl C rpaxgaHCKMMU MpaBamMyv W UHble MpaBa: 3emerbHble, CeMelHble,
TPYAOBbIE, XUIMULLHbIE, KOTOpPbIE B CUYy CBOEN Crneund Uk SOIDKHbI NONb30BaTbCA 0COObIMA Crnocobamu
3awmnTbl. Cuctema mep 3awmnThl NpaB paspaboTaHa B 3eMensHOM 1 TpynoBom kogekcax. Hanpuwvep, B rnaese
IX 3emenbHoro kopekca P® yperynupoBaHbl criegytowime cnocobbl 3awimMTbl npaBa COOCTBEHHOCTU Ha
3eMernbHbIN y4acTok:

1. Nnpu3HaHue NpaB Ha 3eMerbHbIA y4acTokK (cT. 59);

2. BOCCTAHOBMEHWE MOJIOXEHWUS, CyLeCTBOBaBLUIEro A0 HapylWeHUs fnpaBa Ha 3eMefNbHbl y4acTokK, U
npecevyeHve OEWCTBUA, HapyLalwLwWmMX NpaBO Ha 3eMerNbHbIA y4acTOK WNM co3galrowmx yrposy ero
HapyweHus (cT. 60);

3. npusHaHWe HeaenuCTBUTeNbHbIM akTa UCMOJTHUT eNlbHOTO OpraHa rocygapcTBEHHOW BNacTu UnvM opraHa
MECTHOro camoynpasneHus (4.2 cT.60, cT. 61);

4. npucyxgeHune K UCMOoMHeHUIo B HaType (4.2 cT. 62, 4.1 cT.63).

H.N. BoyapoB Ha3blBaeT M WMHblE PacrpoCTpaHeHHbIe CnocoObl 3alnTbl 3eMefbHbIX NpaB, K NpUMMepy,
NPMOCT aHOBIIEHUE UCTIOSNTHEHUS HE COOTBETCTBYHOLMX 3aKOHO4AaTEeMNbCTBY aKTOB UCMNOSHUT EfbHbLIX OpPraHoB
rocygapCTBeHHOW BracTW UMW OpPraHOB MECTHOMo caMOoynpaBrfieHUs; NPUOCTaHOBMEHME CTPOUTENLCTBA,
pa3paboTKn MECTOPOXAEHUI NONE3HbBIX MCKONaeMbIX U Topda, akcnnyaTauum o6bekToB [3, c. 16].

Crnocobamun 3awunTbl XUMULWHBLIX NpaB cornacHo n. 3 cr. 11 XXunuwHoro kopekca PP saensioTcs
NPU3HaHWE XUIMULLHOTO NMpaBa; BOCCTaHOBEHWE MOJIOXEHUS, CyLeCTBOBaBLUEro 40 HAPYLUEHUS XUMULLHOTO
npaea, W npecevyeHve AOENCTBUW, Hapylawwmx 3TO NpaBO WM CO3Jalolnx yrpo3dy ero HapyLlleHus;
npu3HaHMe CyaOM HeAeWCTBYLWMMM MOMIHOCTbIO UMM B 4aCTWM HOPMATMBHONO MPaBOBOrO akTa,
HEenpMMEHeHMe CcyaoOM HOPMATUBHOIO MNPaBOBOMO akra, nMpekpalleHne UM WU3MEeHEHME SKUMULLHOTO
npaBooTHolweHus. Kak BMAMM, 3Ta cuctema (Kak M cuctema Mep 3aluTbl 3eMefnbHbIX npaB) KonupyeT
crnocoObl 3alnUT bl rpaXgaHCKMX nNpae, NpedycMoTpeHHble cT. 12 TK PO. Mo 3amevanuto J1.B. MapkapsiH, B CT.
11 XK P® Heo60CHOBaHHO He yka3aHbl COOGCTBEHHO >XUIULLHO-MPaBOBble CNocOo6bl 3aWMTbI: BCENEHME;
BblCENEHWNE; NpU3HaHMe nuua yTpaTUBLUMM NPaBO MNOJIb30OBAHUSA >KUMbIM MOMELLEHUEM; MPUHYAUTENbHbIN
pasgen unM OoOGMeH XWMOTo MNOMELLEHUS; HEYMHEHME NPEenATCTBUMIA B MPOXMBAHMMW; MpU3HaHMe opaepa
HeaenctButenbHbiM [13, c. 153]. CemenHbin kogekc PO Takke He umeeTr 0606LEHHON cucTeMbl cnocoboB
3aLlMT bl CEMENHbIX NpaB, YTO BUAMWTCA HEAOCTATKOM OTpacneBoro 3akoHo4aTenbCTBa.

BbiGop cnoco6a 3awuT bl rpaxgaHcKoro npasa

Ewé oaHum akTyanbHbIM BOMPOCOM SABNsieTCA BbIGOp onTumanbHoro m adpdekruBHoro crnocoba
3awmnThl NpaBa. B opugnyeckon nutepaType MOXHO BblAenuTb ABa nogxoza K Bblbopy cnocoba 3awmTbl:
cybbekTuBHbIA (NMobon cnocob no ybexaeHuo uctua) [1, c. 203] 1 06beKkTMBHBIA (NOPSAOK U Npeaernbl
NPUMEHEHUS KOHKPETHOro cnocoba 3awmnTbl 3aBUCAT OT COAEpPXaHWUs 3alimaeMoro cyobeKkTMBHOMO npaea,
Xapaktepa €ero HapyweHusi, MpaBOBOro cratyca Hapywutens (MoBbllEHHAss OTBETCTBEHHOCTb
npegycMoTpeHa Ang cyObekToB nNpeanpUHMMATENbCKOW AeATeNbHOCTU, HEKOTOPbIX OpraHM3auMOHHO-
npaBoBbIX hopMm opugndeckmx nuy) [4, c. 786; 5, c. 661]. Mbl npugepxuBaemMcs MHEHUS, 4TO UCMONb30BaHNE
Mep 3aluTbl He MOXEeT HOCUTb MPOM3BOSIbHBIN XapakTep: OHU AOJPKHbI MPUMEHATbCS NpPU  HanMyuu
06CTOATENLCTB, YKa3aHHbIX B 3aKOHE UMW JOTroBOpPe (OCHOBaHUN NPUMEHEHNUS Mep 3aLLUTbl).

Ha npaBuUIibHOCTb AAaHHOIO nogxoga yka3biBaeT M BO3SMOXHOCTb o6pau.|,eHv|;| NUCTUa K HeHagnexauemy
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cnocoby 3awwuTbl. Tak, BbIBO4 Cyda O TOM, YTO M3OpaHHbIA MCTLOM cnoco® 3awuTbl nNpaBa He MOXET
obecneynTb ero BOCCTaHOBNEHME, HE SIBMNAETCA OCHOBaHMEM AJ1s1 OTKa3a B NPUMHATUN UCKOBOTO 3asiBIiEHNUs,
ero BO3BpalweHus numbo octaBneHua 6e3 ABwxeHus. B cootBeTcTBUMM co cT. 148 [paxgaHckoro
npoueccyansHoro kogekca P® unu ct. 133 ApGutpaxHoro npoueccyanbHoro kogekca P® Ha craguum
noAroToBKM Aena k cynebHomy pasbupartenbCTBy Cyd BbIHOCUT Ha o6CyxaeHue BOMPOC O HPUAMYECcKOn
KBanud ukauuum npaBooTHOLWEHUS ANA oNpeaeneHnsa Toro, KakMe HopMbl npasa noanexar NpUMEHEHUIO Mpu
paspeweHuu cnopa [18].

Henb3s cuutaTtb HeHaanexawum crnocobom 3awmTbl obpalleHne K opraHy, He YMoNHOMOYEHHOMY
paspewatb crnop. K npumepy, ecnu rpaxgaHuH, He SABRSIOWMNACA WUHAWBWAYaNbHbIM NpeanpuHUMaTenem,
noaaeT WUCK O MpU3HaHWW CAENKN HEAEWNCTBUTENMbHOW He B cyd o6LLeln opucamkumm, a B apbuTpaxHbii cya,
TO Hanuuo BbIGOpP HeHaanexalen opmbl 3awnTbl (cnocob 3awntel BeibpaH BepHo) [11, c. 117]. MoaTomy
cnegyet pasrpaHuyMBaTb HeHagnexawyw dQopmy (nopsaok) W HeHagnexawmi crnocob  3awuTbl
rpaxgaHckux npas.

BbiBoAabl

[NooBeaem UTorm nccrnegoBaHma 3aLuTbl rpaxgaHCKnx npas:

1. CywecTByeT HECKONbKO NOAXOO0B K OMNpeAeneHnio 3alluT bl rpaXxgaHCKoro npasa, a UMEHHO «Teopus
D YHKLUUIA» «Teopus OesaTenbHOCTU», «Teopus Mep»; HEKOTOopble UccnefoBaTenu OTOXAECTBMAIOT
3awWwmnTy npaBa C CyObEKTUBHbIM MPaBOM Ha 3awWuTy, cTaguen wucrnonHeHuss npasa. Kaxgas us
NpeacTaBfeHHbIX KOHUENUUA B TOW UMW MHOW CTEMNeHU OTpaXaeT CyLeCTBEHHbIe MPU3HaKu 3TOro
NpaBOBOTO SABMEHMUS, @ TaKkke MMeEeT CBOU criabble, KPUT MKyeMble CTOPOHbI.

2. PasrpaHuyeHne mMep oOXpaHbl M Mep 3alWnTbl WMEET TOSMbKO TEOPEeTUYECKY LIEHHOCTb: B
3akoHoaaTenbCTBe U cynebHOM NpakTuke AaHHble NMOHST WA UCNONb3YHOTCA Kak TOXAECTBeHHble. Mepbl
3aWwnTel U Mepbl OTBETCTBEHHOCTM Takke TEeCHO CBA3aHbl, MNO3TOMY [AOMNYyCTUMO BCE UX
paccmaTpuBaThb Kak Mepbl 3aLnT bl.

3. «dopma 3aWmnTbI» U «NOPAAOK 3aLMUTbI» ABMASAOTCA CUHOHMMaMM U yKasblBalOT Ha NULO WK OpraH,
YNONMHOMOYEHHbIE MNPUMEHATb COOTBETCTBYWOLWME Mepbl. YHMBepcanbHOMW (OPMON  3alUTbI
HapyLUEHHbIX UK OCMNOPEHHbIX NPaB siBnsieTca cyaebHas 3awmra.

4. HegocrtaTkoM 3akpbiTOro nepevyHss cnocoboB 3alMTbl rpaxgaHCKUX MpaBa SBMASETCA OTCYTCTBUE
rMbKoCTn (BO3HMKHOBEHME HOBbIX CMOCOBGOB He cpa3dy MMM BOBCE HE HaxoOWUT OTpaXeHUsl B 3aKOHe).
Camo3almra npaBa Kk TOMy e siBfsieTcs He cnocobom, a hopmon (nopsagkom) 3alinTbl.

5. BblgeneHne yHuBepcanbHbIX W cneumnanbHbIX Cnocob0B 3awMTbl HelenecoobpasHo, MOCKOIbKY
6ONbLWMHCTBO «yHMBEPCamnbHbLIX» CMOCOOOB TECHO CBS3@aHO C OMPeAerneHHbIM NpaBoM (BeLyHbIM, 13
ob6asatenbcrBa). Knaccndpukaumss cnocoboB 3awmMTbl MO pe3ynbTaTy npuMeHeHus ayonupyet
Knaccud nkauunio Ha Mepbl 3aWnTbl 1 MEPbI OTBETCTBEHHOCTU.

6. «CneuunanbHble» cnocoObl 3aWMT bl MPEAYCMOTPEHbI ANA OTAEMNbHbIX BUAOB NPaB (MHTEeNNeKT yanbHbIX,
06a3aTenbCTBEHHbIX, BELIHbIX, CEMENHbIX, 3€MENbHbIX U T. M.), OTAENbHbIX HapyLUeHUN (3awwmnTa YecTtu
N OCTOUHCTBA), KOHKPETHbIX CyObekToB (NoTpebuTtenen). OTpacnesBble KOAEKCHl HE Bcerga coaepxar
CUCTeMbl cneLmanbHbIX CNoco60B 3aLuTbl, YTO BUAUTCS UX HEAOCTaTKOM.

HecMOTps Ha MHOXECTBO CMOPHbIX MOMEHTOB, 3akoHoA4aTenb 06X0AUT BHMMaHWEM BOMPOCHI 3aLUTbI
rpaxaaHckux npae M cnocobbl Mx 3awmtbl. K npumepy, nyHKT 2 «BO3HUKHOBEHWE rpa)gaHCKMX npas U
06a3aHHOCTEN, OCyLWeCTBMNeHNne U 3awuTta rpaxaaHckux npaB» KoHuenuuu pasBuTUS rpaxaaHCcKoro
3akoHopartenbcTBa Poccuiickon depepauun He COOEPXUT KaKMx-NMOO MOMoXeHWh O HeobxoOMMOCTuU
COBEPLUEHCTBOBAHNSA HOPM O 3alLUTe rpakgaHckux npae, B TOM yucne B cyaebHom nopsagke. [aHHbIA BOMPOC
3akoHOMepHO OyaeTt pewaTbca cyaebOHOM NPaKT KON, NOCKOMbKY NPaBOOTHOLEHUS ABNSOTCSH AUHAMUYHbBIM
o6pasoBaHnem, 1 cnocobbl 3aLMT bl MPaB Takke pasBMBalOTCS.
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