MecTo MCNONHUTENbHOro NPOU3BOACTBA B CUCTEME POCCUIMCKOro
npaBsa

3aranaesa XaHeTta Anxa3ypoBHa

aCCUCTEHT Kadoenpbl UICNONHUTENBHOrO NPON3BOACTBA

1 opraHm3aumnn 0esTenbHOCTM CyaebHbIX NPUCTaBOB
dIBOY BO "YeueHckuii rocynapCTBEHHbIR yHUBEPCUTET",
r. [po3HbIii

B cooteetctBUM co CT. 46 KoHcTutyumm Poccuiickon ®egepaunm Kaxgomy rapaHTupyeTcs
cynebHas 3awuTta ero npaB U ceobon. lMpaBo Ha cynebHylo 3awmTty BKAoYaeT B cebsl He TOMbKO
NOCTaHOB/IEHME U NPOBO3rNawWeHNe Cya0M PELWEHNS, HO 1 CBOEBPEMEHHOE €r0 UCMONMHEHNE.

Ha cerogHsiwHWi OeHb BOMPOC O MecTe MCMONHUTENbHOMO NPOU3BOACTBA B CUCTEME POCCUIACKOro
npasa HOCUT AMCKYCCUOHHbIA XapakTep. B opnanyeckoln nutepatype BbiCKasblBalOTCA Pa3fINyHbIE TOYKM
3peHns, Kacawlwuecs 3TOro BOMPOCa, B YAaCTHOCTM OOHW YYeHble nonararkT, YTO WUCMNONHUTENbHOE
NPOM3BOLACTBO SABNSAETCA 3aKMIOYUMTENbHON cTaguen rpaxpaHckoro npouecca. K npumepy, A.T. BoHHep
nuweT: "icnonHmMTenbHOe NPON3BOLACTBO SABNSAETCSA COCTABHOW YAaCTbi0 MEXaHU3Ma 3almnThl FPaX AaHCKoro
npasa M 3aknioYUTENbHbIM 3Tanom (ctagvein) ero peanusaumn”. Ipyrue cuutaloT, 4TO CKnagbiBaeTcs
HOBas OTpac/b, KOTOPYH MOXHO Has3BaTb rpaXOaHCKOe WCMOSIHUTENbHOE MpaBo, NO aHanorum ¢
YyronoBHO-UCNONHUTENbHBLIM NpasoM. [1,€.22]

CywecTBYOT U UHbIE MHEHUSI OTHOCUTENBHO MECTa UCMONHUTENbHbBIX HOPM B CUCTEME POCCUIACKOrO
npaea. B yactHoctu, H.B. KypakoBa npuwna kK BbiBOAY O TOM, YTO COBOKYMHOCTb HOPM, PErynvpyoLmx
OTHOWEHWS MO UCMONTHEHMIO PELIEHNI IPUCONKLMOHHBIX OpPraHoB, NpeacTaBnsieT cobol NCNONHNTENbHOe
npaeo... B T0 Xxe BpeMsi cneayeT nooyepkHyTb, 4to H.B. KypakoBa He cuMTana ucnonHUMTENbHoOe npaso
camMocTosiTeNbHOM oTpacnbto npaBa. COBOKYMHOCTb MPaBOBbIX HOPM OH paccmatpuBan B KayecTse
BTOpUYHOro 06pas3oBaHWsl  rpaXkdaHCKO-MpoLeccyanbHOro npaea, a OAHUM 13  CyObekToB
CKNamblBaloLWMXCA 30eCb OTHOWEHUI HasbiBan cy.[2,c.65]

Iwnckyccus o Tom, ABNSeTCa NN NUCNONHUTENbHOE NPOU3BOACTBO CTaAMen rpaxdaHCKoro npouecca
WA HeT, OCHOBaHa Ha pPasnuMYyHOM NOAXo4e K BOMPOCY O MOMEHTEe 3aBeplleHns npouecca 3alwnTbl npasa.
B topuamnyeckon nutepatype coOopMMpoBannChb ABe NPOTMBOMONOXHbIE TOUKM 3PEHMS KacaTeNbHO aTOro.
OpfHu yyeHble nonaratpT, YTO NPOLECC 3aWmMThl NPaB U OXPaHSEMbIX 3aKOHOM MHTEPECOB 3aBeplaeTcs ¢
MOMEHTa BblHECEHUSI cyaebHoro pewenus. [pyrue cuMtaloT, Y4TO 3TOT MNPOLIECC 3aBeplliaeTcs, Koraa
NPOUCXOONT WX [HOeNCTBUTENbHAs 3awmTa MNOCPenACTBOM WCMONHUTENbHOro npou3eoncTea. Hawmbonee
BEPHOW MpeacTaBnseTcs BTOpas TOYKa 3peHus, MOCKONbKYy OHa Hambonee MONHO OTpaxaeT CyWwHOCTb
WCNONHMUTENBHOrO NPON3BoACTBA. [3,C.47]

PaccMoTpvM  [0BOAbl  CTOPOHHWMKOB  BblAENEHWS  UCMONMHWTENbHOTO  MNMPOW3BOACTBA B
CaMOCTOSITENbHYIO OTpacib MpaBa W HACKO/NbKO OHWU ybeauTesbHbl. Bo-mepBbix, NMoayepkuBaeTcsi, 4YTo
rpaxdaHcKo-npoueccyanbHoe MNpPaBOOTHOWEHWE OrpaHnyMBaeTcs Cqepoit npasocyausi, K KOTOPOMY
NCMONHMUTENbHOE MPOM3BOACTBO He OTHocuTcs. OpHako cnenyeT COrnacuTbCs C MHEHWEM aBTOPOB,
KOTOpble monararwT, YTO CNOXHOEe rpaXAaHCKO-MpoLueccyanbHoe NpaBOOTHOWEHME He MpekpawaeTtcs ¢
BCTYMN/NIEHNEM pEWEeHUs Cyda B 3aKOHHYK CUy, OHO MPOAO/NXaeTcs OO peanbHOro BOCCTAHOBNEHUS
HapyLWeHHOro npasa, OXPaHAEeMOoro 3akoHOM MHTepeca. [eiicTBMTENbHO, ECNIM paccMaTpuBaTh CNOXHOe
rpaxdaHcKo-npoueccyanbHoe NPaBoOTHOWEHWE Kak eavHbI NPaBoBON MeXaHu3M, 06 beKTOM KOTOPOro
BbICTYNnaeT CrnopHoe CcyObekTMBHOE MaTepuanbHoe MpaBo WM MHTepec, KoTopble noanexar
BOCCTAHOBNEHUIO (3alMTe), TO BPAA NI MOXHO CYMTaTb, YTO C MOMEHTA BbliHECEHUS CyaebHOro peleHus



OOCTUrHyTa LeNb rpaXOaHCKoro npouecca, nockonbky nvuy, obpaTmBlieMycs B Cyn 3a 3aluMTol CBOEro
npaea, 3aKOHHOrO MHTEpeca, BaXeH He TONbKO (PaKT BblIHECEHUS PeWeHus, MOATBEepPXIalWwero ero
npaea W YCTpPaHSAOWEro /Wb CrMOPHOCTb MPABOOTHOWEHNS, HO ropas3do BaxHee peanbHoe
ocylecTeneHne atux npae. Mockonbky cynebHoe peleHne, KOTopoe He MOXeT BbiTb peannsoBaHo, He
“MeeT peasbHON IPUONYECKON LeHHOCTH. [4,C.9]

Takum 06pa3oM, npoueccyanbHble MNPaBOOTHOWEHUS B WUCMOMHUTENbHOM MPOU3BOACTBE U B
npeawecTByOWNX CTaansax npouecca UMEKT eanHblil 06 bekT - To CyObeKTMBHOE MaTepuanbHoOe npaso,
3a 3alMToN KOTOPOro nmuo obpaTnnocb B Cyn U 3afaya 3almTbl KOTOPOro OOCTUraeTCcsl UCMONHEHUEM
cynebHoro pelweHus.

BO-BTOprX, HEKOTOpble aBTOpPbl yTBEpXOakT, 4YTO Cyd He SABNSAEeTCH o6a3aTeNbHbIM Cy6'beKTOM
NCNONTHNTENbHOIro npou3eoactea MM ero po/ib He3Ha4dYnTelbHa B 3TUX OTHOLWEHUSAX. Bpﬂ,ﬂ, nn Cc 3TM
MOXHO corfnacntbCs, NOCKO/bKY Cynbl obuel ropucankumn mn ap6VITpa)KHbIe Cyabl ABNAKOTCA akKTUBHbIMU
y4yaCTHMKaMK npouecca NpuHyagnTenbHOro NCNoHeHns CBOMX aKTOB.

Bce nonHomouns cyma B WCMONMHUTENbHOM MPOWM3BOACTBE MO LENEBOW HanpaBleHHOCTM
noapasgensieT Ha yeTbipe rpynnbl: 1) NONHOMOYMSI, CBSI3aHHbIE C BblAayel NCNOMHUTENbHbIX AOKYMEHTOB
(BblIAYa WCMNONMHUTENbHOTO nucta, ero gybnukarta, BOCCTAHOBNEHME MPOMYLWEHHOro cpoka Ha
npeabsiBNEHNE UCMONHUTENBHOrO AOKYMEHTA K UCMONHEHWIO); 2) NOMHOMOYUS, CBS3aHHbIE C ABUXEHNEM
NCMONHUTENbHOTO MPOWM3BOACTBA (OTNIOXEHME UCMONHUTENbHBLIX OEWCTBWIA, MNPUOCTAHOBNEHNE W
npekpaweHne WCMONHUTENbHOrO TMPOU3BOACTBA); 3) MNONIHOMOYMS, TNPEenOCTaBlEHHble cydy [Ons
UCNPaBNEHNS BbISIBNEHHbIX MNPV  WUCMONIHEHWN HEAOCTAaTKOB COOCTBEHHOro peleHus (pasbscHeHue
pelweHns, naMeHeHme cnocoba n nopsiaka UCMONHEHWS, NCNPaBEHNE OMWUCOK M SIBHbIX apudoMeTnyYecKunx
ownbok); 4) NONMHOMOYMS MO KOHTPOMIKO 3a AEATENbHOCTbIO cynebHoro npuctaBa-ucnonHutens. OHu
peanusyloTcs MyTeM pacCMOTpeHus U paspeweHuss Xanob Ha pneictsusi cynebHoro npuctasa-
NCMONHUTENS 1 NMYTEM PACCMOTPEHNS NCKOB 06 0CBOHOX AEHUM UMYWECTBa OT apecTa.

B-TpeTbux, B 060CHOBaHME CAMOCTOSITENbHOCTM OTpaciM WCMONHUTENbHOro npasa NPUBOLSTCS
XapakTepHble [Ons Hee npuHUMNbl. B 4acTHOCTW, Ha3bIBAOTCS: MPUHUMN peanbHOCTU WUCMOSHEHWS,
NPVHUMMN aKTUBHOCTU W MHULMATMBHOCTW OpraHa WCMONHEHUs, MPUHUMN noowpeHns H0O6pOBONbHOrO
NCMNONHEHMS!, HEMPUKOCHOBEHHOCTW JNUYHOCTWM [HOOMXKHMKA, HENPUKOCHOBEHHOCTM MWHMMYMa CPEACTB
CYLLECTBOBaHUS OONXHMKA M YNEHOB ero ceMby 1 ap. Bce oHM - nposiBneHme kakoin-nnmbo rpaHn Toro nam
WHOTrO npuHUMNAa rpaxJaHCKoro mnpoueccyanbHoro npaea... Hanpumep, npuvHumn Bo6pOBONBHOrO
WCNONHEHMS - MPOSIBNEHME NpUHUMNA AWCNO3UTUBHOCTM. HenpukOCHOBEHHOCTb NMYHOCTM HOOMXKHMKA,
HENPUKOCHOBEHHOCTb MUHMMyMa CPELCTB CyWeCTBOBAHMSA LONXHUKA U YIEHOB ero CEMbW NPeLcTaBNsoT
coboii NposiBNeHne NpuHLUMNa 3aKOHHOCTMW.

Kak yxe oTMeyanocb paHee, BbllWEN3NOXEHHbIe apryMeHTbl B 060CHOBaHME CaMOCTOSATENbHOCTU
OTpacnu MCMONHUTENbHOrO npaBa NpPeacTaBnAlTca HeybeautenbHbiMU. OO6WECTBEHHbIE OTHOLWEHWS,
CK/naablBalolMecs B NpoLecce MCMONHUTENbHOMO MPOM3BOACTBA, "MMEIOT MPOU3BOAHO-BCMOMOraTe NbHbIN
XapakTep ¥ B MOJIHOW Mepe OTpaxaloT OCHOBHYHO MOLENb rpaXAaHCKMX MpoLeccyanbHbiX OTHOLWEHW
MeXay KOMMeTEeHTHbIMM FoCYaapCTBEHHbIMM OpraHaMi 1 yyacTHUKaMu npouecca. PasHuua saknoyaeTcs
NVWb B TOM, YTO B AAHHOM Cly4yae peyb MOeT O 3aK/uMTe/bHOM CTaauu rpaxAaHckoro npouecca, B
KoTopoi peanuayeTcs cynebHoe pelweHne. A MecTo cyla B KayecTBe cybbekTa, AeiCcTBylolwero B
MHTepecax rocygapctea U ofuwecTBa, 34ecb 3aHMMaeT  cydebHblii  NPUCTaB-UCMONHUTENb,
pyHKUMOHMPYOWNIA NOA KOHTPONEM cyaa.

Taknm 06pa3oM, NCMONHMUTEIbHOE NMPOM3BOACTBO MOXHO ONPeaeNnTh Kak 3aK/ioUYnTebHY0 CTaamto
rpaxJaHcKoro u apbuTpaxHoro npouecca, NOCKONbKY WMMEHHO B He:, kak npasuno, OOCTUraeTcs
OCHOBHasi Lenb rpaxaaHCcKo-NpoueccyanbHol OesaTeNnbHOCTM - NMPOUCXOAMT BOCCTAHOBNEHME (3awmuTta)
HapYLWeHHbIX CyOBbEKTUBHbLIX NPaB 1 OXpaHSeMblX 3aKOHOM MHTepecoB. OHO obecneunBaeT YCTOMYMBOCTb



Cy,ﬂ,e6HbIX aKTOB, a TakKXe rapaHTmpyeTt BbilNoJIHEHNE NOoATBEP X OEHHbIX NMA o0bs3aHHOCTEN.
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