KOpunanyeckun nn panusm B NpaBoBoN cucteme KabapanHues
KoHua XVIII - nepson nonoBuHbl XIX Beka

Mawupos JiuyaH PycnaHoBuY

Lenb: paccMoTpeTb M mnccnemoBatb 0COBEHHOCTU MpaBoBOro npoctpaHcTBo Kabaphbl B KOHUE
XVIII — nepeot nonosuHe XIX Beka; BbISIBUTb XapakTep W CTeNeHb BAUSHUS CUCTEMbI MYCYIbMaHCKOro
npaBa — wapvaTta, Ha TpaauLUMOHHYI0 cucTeMy npasa kabapanHues — Anbira xab3a.

OcobeHHOCTb NPaBOBO cMCTEeMbl kabapamHLeB 0OyCnoBMAM CNOXHbIA xapakTep eé opraHvsaunu
W colepxaHus. Ha npoTtsxeHwunm pnutenbHoro nepuoma wuctopum Kabapabl cknagbiBanacb ycTHas
cuctema npaea, nopjepxuBaemas obblvaeM W Pa3nMyHbIMKM - TPAAWLMOHHBIMM  OOWECTBEHHbLIMU
nHctutytamn. OcobeHHOCTbIO MPaBoOBOro npocTpaHcTBa kabapavHueB Ha pybexe XVIII — XIX BB.
ABNSNCS NNOPanM3M CUCTEMbl NpaBa, 0b0yCNOBNEHHbIA COCYLECTBOBAHMEM B paMKax €4vHON MpaBoOBOWA
CMCTEeMbl HOPM TPaAUUMOHHOrO npasa B BMAE anatoB, C HOPMamu MYCY/IbMaHCKOro npasa — wapwvara.
K tomy xe, ¢ koHua XVIII B. Ha npaBoBylo cucTeMy 3amMeTHOE BAUSIHWE CTana okasblBaTb poccuiickas
agMUHUCTpaLMS.

ApaTbl — HenuWcCaHHble 3aKOHbl, WCMONHEHMEe KOTOpbiIX OblNO CTporo 06s3aTenbHbIM,
a HeWCrnoNHEHWe CTPOro HakasbiBanocb. CBOBKYMHOCTb TakKMx HOPM Yy kKabapOMHUEB UMENO Ha3BaHue
«AppIra xababl». Opnanyecko-npaBoByto YacTb Anpira xab3s coctaBnstoT: «[lwbl xab33» — KHSXecKoe
npaeBo, «Y3apkb xab3s» — [OBOPSIHCKOE npaBo, «JIbxykbyanl xab33» — KpPecTbSHCKOE npaBo
N «Xab3blHWa» — npaso 6e306psaaHbIx [2, C.28].

o pacnpocTpaHeHuss Ha KaBkase WMMNepPCKOro 3akoHOOATeNbCTBA, anaToM MPUXOAUNOCh
conepHunyaTb C HopMamu Wwapuarta. 3anagHas 4acTb peruoHa, roe ucnam He ycrnen nycTutb rnybokux
KOpHel, oThaBana npennoyTeHve apaTy, BocToyHas — wapwaty. OOHaKko COOTHOWEHME anaToB
M wapwvaTa B pasnnyHbix cpepax npasa 6bino HeoamHakosbiM [5, C.82].

"N3BecTHbI nccnenoBatenb kaBka3ckmx agatos ®.U. JleoHToBny nucan: "B Kabapgae, ¢ nepBsbix Xe
nop BBeOEHMS ncnama, Benacb 6opbba mexay amatom u wapmnatom«[3, C.254]. B Kabapae, kyna ncnam
ctan npoHukate B XVI B., WwapvaT okasan 3aMeTHoe BAWsSHME Ha cynebHyio cuctemy. MNpu 3aTOM
€e OCHOBHOE cojfepXaHue O0CTanocb HenaMeHHbIM. BMecTo cenbckux cynoB Oblnn  yuypexOeHbl
WwaprnaTtckme eauMHONMYHbIE CyAbl, BO3rnaBfisieMble cenbckmmu adpeHan. OpHako wapuatckme cyapl
B 6ONbWMWHCTBE CNy4YaeB BbIHOCW/IN PELIEHUS COrNnacHo HopMaM Afbira xab3a.

3a kpaxy, npenobopesHve wunu yoOWIACTBO wWwapuat npepnaran kKpamHe XecTtokue Mepbl
HakasaHusi — CMepTHas KasHb, NOXMW3HEHHOE 3aK/loYeHUe B TIopbMy, NobuBaHne KaMHsiMK, oTpybaHune
KoHeyHocTeh un gp. B CbopHuke «[MonHoro cobpaHuns kabapavHckmMx 06psOoB» COCTaBNEHHOM
B 1844 roay, B ctatbe 107 roBoputcs: «Ecnu k1o 6€3 NpnymHbl KOro-nmbo ybbET, TO MO 3aKOHY Tak Xe
nmwaeTca XusHu». B ctratbe 110 ykasbiBaeTcs, 4T0: «XEHWWHA, UMEKWAs MyXa W YnuMumBlLIASA
npenobonesHne, TOXeE HakasbiBaeTcs cTa ygapamu», a ctatba 111 rnacut: «YkpasBwuii 13 nog
COXpaHeHus WAM Kapayna nmwaeTtcs pyk u Hor». Takoro Xxe xapaktepa crtatbu 109, 112 [3, C.254].
Hanvuve nopnobHbix Mep HakasaHUsi CBMOETENbCTBYET O MPaKTUKW MNPUMEHEHUS HOPM Wwapuarta
B Kabapne, n 3ameHe nMun HEKOTOPbIX HOPM 06bLIYHOrO NpaBa, NpeanucaHHbIX Aobira xab3a.

B 6onbwei cteneHn HOpMbl wapvata yTBepAMNCb B OpayHO-CEMENHbIX OTHOWEHUSX W B Oenax
no noBsody HacnepoBaHus. B yronosHbix pasbupartenbcTBax MPeanoyTeHns oTnaBanoCb HOpMam
06bI4HOrO Npaea.

Anpira xab3s, Tak Xe Kak W wapuat ycTtaHaBnvMBana CMEpPTHYI KasHb 3a ybuiicTBO, HO TONbKO



B CNnyyae ybuiicTBa kH$3sl. B ocTanbHbix cnyyasix obblyHOE MpaBo npepnarano CUCTEMY KOMMO3WLMNA,
3aMeHsIoWNX Takme CypoBble Mepbl HakasaHusi. CornacHo o6bl4HOMY MpaBy albirOB, UMYLECTBEHHbIE
nnatexmu COCTaBNsANM OCHOBHYKD (POpPMy HakasaHuii Bcex CBOOOAHbLIX 4neHoB obwectBa 3a nboe
npectynnexHve, Bknoyas youincteo (ecnv notepneslas ctopoHa He npuberana k mecte) [4, C.142-148].

OpHn n Te Xe Oena vHorpa pasbupanucb 1 No agaTtam v no wapwaty. K npumepy, cornacHo geny
KabapamHckoro BpemeHHoro cyna «O kpaxe nowagnei u3 t1abyHa kHa3s Mwemaxu Kacaeea...» cyn npw
BbIHECEHMM MPWUroBOpa W3HayanbHO PYKOBOACTBOBANCA «kabapavHckumy obpsgamu», a 3aTeM
n wapunatom. JOKyMEeHT cBuaeTenbcTByeT O rmMOKOCTU MpaBOBOA CUCTEMbl KabapAvHUEB B MNepBOW
nonoeuHe XIX B., NoOAVIOpUAN3ME, OKOHYaATENBHO CPOPMUPOBAHHOM B YCNOBUSIX FOCNOACTBA POCCUIACKOM
agMuHMCTpauun.

BbiBogbl: wapuat Ha pybexe XVIII — XIX BB. He cTan rocnoAcTBylOWER NPaBOBO CUCTEMOM,
CMEHMBLIEN TPAAMLIMOHHYIO cUCTEMYy npasa kabapavHueB — Agbira xab633. HopmatumeHas 6a3a Kabapabl
6blna 3aMeTHO pacwmnpeHa 3a cYeT BK/OYEHNS B €€ COCTaB HOPM MyCynbMaHCKoro npasa. WWapuat cunbHo
NOBANAN HA TPAAMLMOHHYO cyaebHyto cuctemy kabapavHues. OnHako Ha NPOTSXEHMN Nepuoma ¢ KoHua
XVII n nepsoii nonosBuHbl XIX B. 0bblyHOEe npaBo kabapavHueB B Buae Ambira xab3s ocTtaBanocb
rOCnoACTBYIOWEN cuctTemMor npasa.
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